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VI mo noBeke of 20 rooMHM HE3aBUCHOCT Ha Penybnuxa MakenoHuja, GyHK-
IMOHMPAeTO Ha CYHCKMOT CUCTEM Ce COOYyBa CO MHOTYHPOjHM IpobieMu
u HemocTaTolM. loManiHuTe U Mel'yHapOOHUTE M3BEIITay 3a cocTojbaTa co
YOBEKOBMUTE MpaBa, 6€3 MCKIYYOK, 'O MIOCOYYBaaT CYLCTBOTO KAaKO TIJIaBHA
IpevKa 3a I1eJIOCHO OCTBapyBailbe Ha NPUHIIMIIOT Ha Biafeere Ha IPaBoOToO.
BakBata cocToj6a npennsBuKyBa HeraTUBHY IIOCTIeOUIIM KaKO 338 3aCEeTHATUTE
rpafaHy, Taka ¥ 3a OIeMOKpaTKU3allMjaTa ¥ eBpo-MHTerpalujaTa Ha OpyKaBaTa.
Mako cropemeHo coO M3aMMHATaTa MelleHMja 3HAUMTENHO e HaMajleH OpojoT
Ha aKTMBHM cyncku npenmetu (dakT Koj MOKpaj OpyroTo ce OOJDKM ¥ Ha
npedpiyBaibe Ha IPeMeTI BO HAIJIEXKHOCT Ha HOTApUTe U U3BPILIUTEIIUTE),
Ce ylITe OIICTOjyBaaT CUCTEMCKMUTE IIPOobeMy KOy CYOCTBOTO He yCIleBa [a
M HaOMMHe, I'M HagMMHYyBa OpebaBHO, May ' nponiabtouyBa. OCHOBHUTE
npobyieMy ce COCTOjaT BO HENOBOJIHA HE3aBMCHOCT Ha CYHOCTBOTO IIPEKY
BMeIllyBakhe Ha WM3BPIIHATA BO CYACKATA BJIACT, HEJOBOJIHA CTPYYHOCT U
OOyYeHOCT Ha CyOMMUTe, HEeTPaHCIApeHTHOCT Ha paboTaTa Ha CYLOBUTE,
HEKOH3MCTEHTHOCT Ha CyLCcKaTa IIpaKca, HeeIHaKOB TpeTMaH Ha rparaHuTe
HACIIPOTHM IHOpP)KaBHUTE OpraHM Kora TMe Ce jaByBaaT KaKO CTPaHKM BO
[IOCTAIIKMUTE M HeNOoCToeibe Ha epMKacHAa [IpaBHA 3allTUTA, OCOBEHO MIPeKy
MIPMCTATIOT [0 MIpaBAaTa, [IOBpea Ha IIPAaBOTO Ha CyHeHe BO PasyMeH POK U

IIpecyMIIIyjaTa Ha HEBUHOCT.
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Bo nocnepuuTe ueTupu roguum 6ea yCBOEHM HOBM MIIM TEMEJIHO M3MEHETU
IIOCTOEYUKM OPraHCKM 3aKOHM IIPeKy KOM Ha cOoceMa HOB HauMH Ce ypemyBa
BOIEH-ETO HA CYLCKMUTE NOCTANKM. HOBMOT 3aKOH 3a KpMBMYHATA IIOCTAIIKE,
TEMEJNIHUTE M3MeHM Ha IIapHMYHATA IIOCTAIIKA, 3aKOHMUTE 3a 3allTUTa U
ClIpeuyBaibe Ha OUCKPMMMHAIIM]A, BOSHEMUPYBaihe Ha PabOTHOTO MECTO U
3a rparaHCKa ONIOBOPHOCT 3a KJIEBETA M HaBpema IIPeTCTaByBaaT 3HauajHa
pedopMa Ha IPaBOCYOHMOT cucTeM. VIaKo mesl of HMB COOPIKAT PellleHyja KO
ce IIOIIOBOJIHM 3a rpalfaHuTe, HETPAHCIAPEHTHMUOT IIPOIeC U KPATKMUOT POK
BO KOj Tue 6ea YCBOEHM ja 3acuiy moTpebaTa 3a HabibymoyBame Ha HUBHOTO
cupoBernyBatbe. [lopany Taa npuumHa HabBYLYBamkbeTO Ha CYLCKM IIOCTAIIKM
ce ofBMBallle TEeMATCKM M Cce OfHecyBallle Ha YeTUpu obyacTu: 1) 3aIiTuTa
o Mauere ¥ OPYro CYpOBO, HEUOBEUHO MM MOHMIKYBAUKO [IOCTAIlyBakhe U
KasHyBaibe; 2) 3allTUTA M CIIpedyBatbe Ha OUCKpUMuUHaLmMja (BKIyUUTETHO U
MO6MHT); 3) c/1060fa Ha TOBOP U M3PAasyBatbe; 1 4) KPUBUYHM [IOCTAIKM BO KOM
€ IIOBpeNeH IPMHIMUIIOT Ha IIPeCcyMIIMja Ha HEBMHOCT MJIM [IPOM3JIeryBaaT

COMHEHMja 3a IONUTWYKY UV OPYT BUL IPUTKUCOIM BP3 CYLCKATa BIACT.

XeNCUHIIKMOT KOMUTET € eNHAa Of, DPeTKMUTe opraHmu3auuu Bo Pemybiauka
Maxkemonuja Koja MMa HONTOTOOMIIHO ¥ KOHTUMHYMPAHO MCKYCTBO BO
HabibymyBakbe Ha CYIOCKM mmocTanky. [lokpaj Toa, Ipeky cBojaTa mporpama sa
fecmaTHa IpaBHA ITOMOIIL, KOMUTETOT € BO MOXXHOCT [a Pa3TyIefyBa CIIMCY KO
ce COCTABEH [eJl Ha CyOcKuTe nmpenMeTu. Ha oBoj Haumy, Hab/pyoyBaunTe Ha
XeJCUHIIKMOT KOMUTET Ce BO MOXXHOCT IIOCTAIIKMTE Oa I' HabbyoyBaaT KaKo
o HaydHO-IIpaBeH TaKa M of IpaKTuueH acnekT. OBaa aHalM3sa IpoyasIese
on HabpynyBaHUTe 30 CYLCKM IIOCTAIIKY BO IIEPUOLNOT Of 1 cenTeMBpu 2013T.
IO 30 jyHM 2014T., co 1mocobeH OCBPT Ha HAUYMHOT Ha KOj ce CIpOBedyBaaT
cioMeHaTuUTe 3aKOHU. IlomoIHUTENHO, ToCTanKuTe 6ea Hab/ByoyBaHU U HU3
mpuaMarta Ha EBpomckaTa KOHBEHIMja 3@ 3alliTMTa Ha YOBEKOBUTE IIPAB3, a
fellle KOpMCTEHa M pejieBaHTHATa CyLOcKa Ipakca Ha EBpomckmoT cyn 3a

YOBEKOBM IIpaBa KOja Cce OoHeCyBa Ha IIPMHIIUIIOT Ha d)ep M IIPaBUYHO CyLetbhe.
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OBaa ananmsa e Ipou3BOf Of NpoeKToT ,,HabmynyBatbe Ha CynCcKM IIOCTAIIKA
BO objlacTa Ha OCHOBHMTE IparaHCKM M IIOJIMTUYKM [paBa u ciobomm,
koj bemre mopppxaH op Ilpoextor ma YCAVII 3a rparaHCKO OIIITECTBO
uMiieMenTtupan of Poumanmjara OTBOpeHo omiTecTBO — MakemoHuja, u ce

CIIpOBeOyBallle BO IIePUOLOT Of 1 cenTeMBpM 2013 I. o 30 jyHU 2014 T.

OcHoBHAaTa I1eJl Ha IPOEKTOT Oellle 33jaKHyBatbe Ha ePeKTUBHOCTA, HE3aBUC-
HOCTa, HEIIPMUCTPACHOCTA M JIETUTUMHOCTA Ha CyOCcKaTa BiacT Bo Pemybauka

MaxkenoHuja IpeKy:

1. 31"OJIeMYBaH:>e Ha 6pOjOT Ha IIOCTAIlIKM KOU Cce Ha6J'by,JIYBaHM ol CTpaHa Ha

jaBHOCTa;

2. Ob6e3benyBatbe Ha TPAHCIIAPEHTHOCT, BULJIMBOCT ¥ OTYETHOCT 3a paboTaTta
Ha CyIOBUTE IpeKy HabibymyBaibe 1 06jaByBarbe Ha HAOAMUTE Off CIIeNEHETO
Ha CYLCKMTe IIOCTAallKM M [aBaibe Ha I[IPelopakM 3a HagMMHYBaikbe Ha

HeIOCIeOHOCTUTE;

3. BJ'H/IjaeH:e BpP3 CYOCKUTE BJIaCTM 3a 3TOJIEMEHO IIOUMTYBarmeTO Ha

IIPVMHIUIIOT Ha HpecyMnqua Ha HEBMHOCT, 1
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4. VludopmMupatbe Ha rparfaHMTe 3a MOXKHOCTA Ha 3allITHTA Ha IIPaBOTO Ha ep
CyIere BO pasyMeH POK IIpeKy IIPeTCTaBKu 1 6aparma OO IIpeTcenaTeInTe

Ha cynoBute, CymckuotT coBeT Ha PM u BpxoBHuoT cym.
I'maBHMTe aKTMBHOCTM Ha IPOEKTOT ondakaa:
1. Crenerbe 1 OlleHyBalbe Ha CyICKUTE IIOCTAIIKA

aHanmMsa M yTBPAyBake HeOOCJIeNHOCTU IIPeKy cilefele Ha TEeKOT Ha

IIOCTAIIKNTEe
2., KOHCYJ'ITaLU/H/I, COBeTyBarbe 1 HaCOUYyBarbe Ha CTPAHKNU

cpenby co CTpaHKUTe M [IOCTAIlyBatbe 110 Hapare 3a HabbyoyBambe Ha

IIOCTAaIIKU
3. CnopenyBare Ha HAOOM CO jJaBHOCTA M 3aCerHaTy CTPaHU
MU3BECTyBalha IPEeKy PeNOBHM MeCeUHM M3BEILITaN

4. Peaxkuyja m amapMupare BO ClydyaM Ha IIOTEUIKM IIpeKpllyBarba Ha

IPUHINIIOT Ha dep Cymerbe IPEKY:
IIMCMEH OOIUC OO IIPEeTCEeNATEeINUTE Ha CyLOBUTE
npetcraBka 1o CymckuoT coBeT Ha PM
Bo doxkyc ua HabpyAyBameTo 6ea:
1. IlpaBoTo Ha 6e3benHocT u cioboma
2. IlpecyMmnimjaTa Ha HEBMHOCT
3. JaBHOCTa Ha CYOCKUTE IIOCTAIIKM
4. TlpaBoTO Ha 3acTamyBaibe Of CTpaHa Ha OpaHUTEN
5. IlpaBOoTO Ha He3aBUCEH M HEIIPUCTPACEH CYL,
6. EmHakBocTa Ha Opy»KjeTO ¥ TOBAPOT Ha IOKAXKyBarbe

7. IlpaBoTO Ha Ccymere BO pasyMeH PoK

12



HabmynyBaukmor TuM 6elle cocTaBeH O IIOCTOjaHM M IIOBpPEMEHU

HabJbyoyBauM:

o-p Bowmcnas CrojanoBckyu, paxoBommuTen Ha npoextT, Hema Yamoscka,
OUILTIOMMUPAH [IPAaBHMUK CO IIOJIOXKEH [IpaBoCcymeH uciut, M-p Apran Myparty,
M-p Karepuuna bakanosa, Coduja Benkoscka, Carba Bapiakoscka u Xpucruna

[IlyneBcKa —~ DUIIIIOMUPAHY TPABHUIIN.

13
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Cnopen, Opranmsanujata 3a 6esbeqHocT u copaboTrka Bo Espoma (OBCE)
,IporpamMmure 3a HabJbyOyBarbe Ha CYLCKM IIOCTAIIKM MOXE [Ia Ce CMeTaaT
3a OMjarHOCTMYKA ajlaTKa 3a npubuparke Ha 06jeKTuBHM MHPOPMAIMM 3a
CIIPOBENYBAETO Ha IIPaBHaTa BO TOeAUHEYHY CIIyUan IIPEKyY KOM MOJXKe [1a ce
[IOOTOTBAT M OUCTPUOYMUPAAT 3aKIYUOLIM KOM Ce OGHECYBaaT Ha IIOIIMPOKOTO

»1

dyHKIMOHMpae Ha IpaBoCcymHMOT cucTeM.”’ BomeH om oBoj craB m of
COIICTBEHOTO HOITOTOOMIIHO MCKYCTBO BO HAGIBYOIyBathe Ha CYICKM IIOCTAIIKHY,
XeICUHIIKMOT KOMUTET 3a TOTPebuUTe Ha OBaa aHanmaa ja u3paboTu ciaegHaTa
MeTOLOJIOTMja KOja ce OOHecyBa Ha TEeMaTCKO HabJbynyBakbe Ha CYLOCKM

IIOCTAaIIKU:

[MpaBHO UCTpaXKyBaHe

[Tpen mouyeTOKOT Ha IIPOEKTOT KOj Ce OfHeCyBa Ha HabJbyLyBaibe Ha CYLCKMU
IIOCTallKX BO objacTa Ha OCHOBHMTE TparaHCKM M IIOIUTUYKM IIpaBa U
crobony, HabBYOLYBAUYKMOT TUM IIPUCTAIM KOH IIPABHO MCTPaXyBaibe Ha
pejleBaHTHMUTE ompenby Of LOMALIHOTO M MeryHapOOHOTO IIPaBO Koe ce

OnoHeCyBa Ha IIPMHIMIIOT Ha IIPaBUYHO CyLOeIbe. OJIpe,L'I,HI/[LH/ITe IITO cCe

1 OBCE/OOMXP, MOHUTOPUHT Ha cyaera: PedhepeHTeH NpupayHmK 3a npakTuyapu (pesm-
ouvpaH), ctp. 16, Bapwasa, 2012.



KopMcTea 3a ma ce odOopMM HaydHO-IpaBHA METOMOJIOTMja 3a OLleHKa Ha
CYLCKMUTeE IIOCTANKy 6ea u3BefeHu o YeTaBoT Ha PM, 3aKoHOT 3a KpuBMUYHATA
[OCTamnKa, 3aKOHOT 3a I[apHMYHATA I[IOCTAllKa, 3aKOHOT 3a CIIpedyBaibe
M 3alITHTa Of OUCKPMMMHAaUMja, 3aKOHOT 3a rparaHcKa OLTOBOPHOCT 3a
HaBpema M KieBeTa, 3aKOHOT 3a 3alllTMTa Off BOSHEMMpYyBame Ha paboTHO
MecTo, EBpornicKkaTa KOHBEHIMja 3a 3alITUTa Ha YOBEKOBUTE IIPABa U CyLCcKaTa

IIpakca Ha EBpOHCKI/IOT Cy[l 3a YOBEKOBM IIpaBa.

HabrbynyBauku TMM

HabmynyBsaukmoT TuM Gellle cocTaBeH of OCYyMMMHA HaGIbY Oy BauM-TIPaABHUIIN
(mocTojarm ¥ moBpeMenu) u Gellle TIOAeNeH BO [Be TPyIM, Of KOM IIpBaTa
reHepaTHo ciIefellle CaMo IIOCTAlIKY Ol TparaHCKO-IIpaBHaTa MaTepuja, JoLeKa
BTOpAaTa IIOCTAllKM O KPMBUUHO-TIpaBHATa MaTepuja. HabibymyBaukmoT
TUM Ce PaKOBOHeIlle Of NPMHIMUIINTE Ha NPOdeCcHOHANHOCT, 00jeKTUBHOCT
¥ HENPUCTPACHOCT. XEeJICUMHIIKMOT KOMUTET, IpeKy daKe yIaTeH OO MIpeT-
CelaTesIoT Ha Cy[LOT, CeKOTAIl X3BecTyBallle 3a HaMepaTta HabbynyBad(n) ma
npucycTByBa(aT) Ha ofpeneHo cynere. [Ipeq ma mpucTamnar BO Cy[IHMIIATA,
HabByOoyBauUMUTe Ce JIeTUTUMMpaa Iper cyackaTta nonuiiuja. [IpucycTBoTo Ha
Hab/pyOyBaumuTe HajuecTo Gellle 3abesyieKyBaHO BO 3alIMCHUKOT 33 CyLCKaTa
pacmpaBa, a Bo royieM 6poj Ha HabG/byIyBaHMUTE ITOCTAINIKM M3BECTYBAETO 38
IIPMCYCTBO CTAHYBAllle COCTABEH [es Of CYLCKMUTE CIIMCU BO IIpegMeToT. Ha
OBOj HAYMH ITIOBMCOKUTE CYyLOBM 6ea BO MOXKHOCT I1a JO3HAAaT 38 MHTEPECOT Ha

XeNCUHIIKMOT KOMUTET Ia IIPUCYCTBYBAa Ha OIPENeHO CyLehe.

U360p Ha NnpeAMeTH U KOMYHMKaLIMja CO CTPAHKM

Habmynysaunute npegMetn 6ea m30MpaHyu TEMATCKM M TOA Ha [Ba HadMHA
1) o mofHeceHO Gaparbe 3a GecIiaTHA [TpaBHAa [TOMOII M HabJbyayBaibe Ha
CyIOCKa ITOCTallKa Of CTPpaHa Ha CTPaHKM IITO ce obpaTuie 0o XeJCUHIIKMOT
KOMMTET ¥ 2) TIO COTICTBEHA MHIM]AaTMBa Ha HABGJbYIyBadYKMOT TUM BO CITydan
KOTa OI MEIMYMUTE MJIM OPYTU U3BOPM Oellle M3BECTEHO 3a CyLeHe KOoe e BO

paMKuUTe Ha IPOoeKTOT. [[o 6apamara 3a Hab/pyLyBambe O CTPaHa Ha CTPAHKM
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ce omyydyBallle IIO3UTMBHO KOTa HaOJbYLyBauKMOT TUM Ke MpoIeHelle
IeKa IIOCTOjaT MHOMLINMM, OLHOCHO COMHEBalba 33 CTOpeHa IIoBpema Ha
rpalfaHCKUTe M MOMUTUYKY NIpaBa Ha rparanuTe. [Ipen HabbyoyBauKMOT TUM
Ia OTIIOYHEe CO HabJbyOyBarmbeTo, Ha CTpaHKaTa Koja ro IomHesna 6apameTo U
felre cyrepMpaHo Oa LOCTaBM pesleBaHTHA HOKyMeHTAalMja Koja ce OgHeCyBa
Ha Hej3auHMOT mpenMmeT. [lo obe3bemyBameTo Ha [OOKYMEHTUTE TUMOT
HasHauyBalle HabibynyBad(u) sagosmker(1) 3a HabsbyMyBakbe Ha IIOCTAIKaTa.
Bo men on mocTankuTe mTo Gea ciemeHM IO COIICTBeHa MHIMjaTUBa HAOIBY-
IyBauMTe CTAIlyBaa BO DMPEKTeH KOHTAKT CO CTPAHKUTE, HUBHUTE CEMEjCTBaTa,
WM IIpaBHM 3acTanHMUM. Ha oBoj HaumH HabpymyBauuTe 6ea BO MOXHOCT
Ia [Oo3HaaT MOOTOMHUTENHM MHbopMaluu uiau obesbemaT OOKYMEHTM Of

Ba’>XHOCT 3a IIOoCTaIlKaTa.

I'IpaLuanHmu,M 3a Ha6fby,D,YBaI-be Ha CyACKa NoCTalnkKa

3a nmoTpebutre Ha HAOBYOyBalbeTO Ha CYLCKUTE IIOCTANIKM 6ea M3TOTBEHU
IpallajHUIYM IITO COOPXKAT TeHepalHM M CIeUMPUUHM IIpallaiha IITO ce
OLHEeCYBaaT Ha TEKOT Ha IIOCTAIIKAaTa ¥ HAaUMHOT Ha HEj3MHO PAKOBOLEH:E Of
cTpaHa Ha cyoumuTe. [eHepanHUTe Ipallarba ce ONHECYBaaT Ha ompernbure
OIl OMINTMTE MPOIECHM 3aKOHM (3a KpMBUYHATA ¥ MApHMYHATA IIOCTAIKA),
IomeKa creludUUHNTE ce OOHEeCyBaaT Ha OOpenbuTe of IOCeOHUTE 3aKOHU
(sa samTMTa Of OUCKPUMMMHALMjA ¥ BOSHEMMpYBakbe Ha pabOTHOTO MeCTO
M 3a rpafaHCKa OIrOBOPHOCT Of HaBpela M KJIeBeTa) ITO MIpeTCTaByBaaT
lex specialis u Bo romema Mepa mpemBuUIyBaaT IOMHAKBM POKOBM, TEK Ha

IIOCTAIIKaTa, BDEMEHM MEPKM, TOBAP HA JOKAXKYBabe UTH.

AHanu3sa u usBewwTan

Cekoj [OMONHET MpalllayHYK ce aHanMaupalie 3acebHO M BO Kopelauuja co
OoCTaHaTUTe IMpallajHMUIM IITO Ce ONHEeCyBaaT Ha OOpeneHa KPMUBUUHA WU
rpafaucka obnact. [lo aHanusara Ha TpamaaHnInTe, Gellle u3roTBYBaH KPaTOK
MMCMEH U3BEIITA] 38 HEIIOUUTYBAhaTa U IIPOIYCTUTE BO BPCKA CO 3aKOHCKUTE

ompenbm on cTpaHa Ha cymoBuTe. HabibymyBaukMOT TMM, 3a BpeMe Ha
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PENOBHUTE COCTAHOLM, TONETANHO OUCKYTHPALIle 38 OOPENeHO [IOCTAIYBabe
Ha CyOOBMTe Koe O MOJKEJIO [la Ce CMeTa 3a [I0Bpefa Ha IocTankara. e on
M3BelITanuTe ce 06jaByBaa BO PESOBHUTE MeCeuH)/IBOMEeCEeYH M3BeIITay Ha
XeNCUHIIKMOT KOMUTET 3a COCTOj6aTa cO YOBEKOBMUTe IIpaBa BO Pemybiuka
Maxemouuja. Ha oBoj Haumu jaBHOCTA M CymoBMTe Oea ajlapMMpaHM 3a

IIOTEIIKM IIOBPEeOM Ha CyOcKaTa IIoCTallKa.

Pa3MeHa Ha aprymeHT1 u cnopenyBamwbe Ha Haogu
CO 3aCerHatv CTpaHHu

Bo Texor Ha wucTpaxyBameTo Oea CIOOENEHM OIpeNeHM HaoOu CO
npetcepatenoT Ha OcHosumoT cyn Cxomje 1 (Bo koj 6ea HabJbyoyBaHM TOJIEM
6poj Ha mocTranku). Ha mokaHa Ha Cy[OT NPETCTABHUIM Ha XEJCHMHIIKUOT
KOMMTET MMaa MOXXHOCT Ha 3aeQHMYKM COCTAHOK [a I'M M3HecaT BOOUEHUTE
[IOBpenM Ha IIOCTAIKUTe Iper TpreceTuHa cynouu. On cTpaHa Ha CyOuuUTe
fea M3MOKEeHY HUBHUTE CTPYYHM CTABOBY M IJIENUINTA IIPU LITO 3a OEN Of
3aKIy4OLUMTe Ha HabbyOyBauKMOT TMUM IIOCTOEIIE COIVIACHOCT O OBETe
CTpaHY, a 3a OPyruoT Oesl TMMOT MMallle MOXXHOCT [a ja CiIylIHe IpMUYMHAaTa

IIOpany Koja TMe He Ce COIVIACyBaaT CO HaOOMUTe.
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1. MNpaBo Ha 6e36epHocT M cnobopa

Unenot 12 ot YerasoT Ha PM (MsMener co yeraBauotr AMannman I11) yrepaysa
mexa cyobopmaTa Ha 4OBEKOT € HElIPMKOCHOBEHA M Taa He MOXe [a My 6ume
OrpaHMYeHa HMKOMY, OCBEH CO OJIYKA Ha CYL M BO CJIy4au M BO IIOCTAIlKa
YTBpOEHA CO 3aKOH. 3a 3aKOHMTOCTA Ha JIMIIYBameTo on cioboma, 6es
omJarambe, ofIyuyBa cynoT. [ 1o moguraysame Ha 06BMHEHMETO, IPUTBOPOT I'O
oIpenenyBa WY IPONOJIKYBa HAJIEXXHUOT CYL, & IPUTBOPEHOTO JIUIIE MOXKE
IO YCJIOBM YTBPLEHM CO 3aKOH Ja 6umpe IIyLITEeHO Oa ce 6paHu of ciobona.
Cnnuno, wieHoT 5 on EBpornckaTa KOHBeHIIMja 3a 3alITUTA HA YOBEKOBUTE
TIpaBa yTBPOyBa JeKa CeKOj YOBeK MMa IMpaBo Ha cjoboma 1 Ha 6e36enHOCT U

HMKO] He cMee fa 6ue JullleH of ciioboma, OCBEH BpP3 OCHOBA Ha 3aKOH.

Bo cTaBOT B) Of CIIOMEHATMOT YWIeH ce HaBeyBa LeKa IPUTBOPAETO 3a [I0T-
pebuTe Ha KPUBUYHO T'OHEH:E € [JO3BOJIEHO CaMO NOKOJIKY JIMIIETO € YaICeHO
WIV IPUTBOPEHO IOpaay IpuUBenyBakbe IIpe[ Ha[jle)XXHa CyAcKa BJIAcT, Kora
IIOCTOM OIIPaBIaHO COMHEHMe JeKa Toa JMIle M3BPIIMIIO KPMUBMUYHO [EJIO,
MIJIM KOTa IIOCTOjaT ONpaBOaHM IPUYMHM TOA JIMIIE Oa Ce CIIPedy [a M3BPILIN
KPUBUYHO LEJIO, MM IO M3BPIIYBalbeTO Ha KPUBUYHOTO HOEJIO Oa IoberHe.
Cekoe IPUTBOPEHO Julle ¥MMa [IPABO Ha CyLere BO DPasyMeH POK MiIM Ha

myLITae Ha coboma Bo TEKOT Ha CYLCKAaTa IOCTalKa. LlyInTameTo MoXe Ia
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ce yCIOBM CO IaBakbe rapaHilMja meKa Toa JIMIle Ke ce II0jaBU Ha CYHEeHeTo.
Croopepn ToukaTa 4 of wieHOT 5 on KoHnBeHuwmjaTa, cexoe inile uMa MpPaBo
Ia BIIOXM »Kanba OO CyLOT, M TOj BO KyC POK [a ja pasryefa 3aKOHUTOCTA Ha
TOa JIUIITyBaibe of cjioboma M ako Toa He 6MII0 3aKOHCKO, [a Hapenu HeroBo
ocnobomyBatbe. CuTe OBMe IpaBa Ce 3arapaHTUPAaHM U IMIOAETAaIHO YpeoeH
KaKo IIPeKy IIPeTXONHMUOT 3aKOH 3a KpMBUUYHAaTa mocranka® (Koj c@ yuire ce
IIpUMeHyBa 3a IIOCTANIKMTE 3allOYHAaTH IIpef] 1 [eKeMBpM 2013 TOMHA), TaKa 1

IpeKy HOBMOT 3aKOH 3a KpuBM4HaTa nocranka (3KIT).2

1.1 NputBOpPOT KAKO Ka3Ha

Bo nepuonoT Ha HabmbymyBambe, Mo XeNICUHIIKMOT KOMUTET Gea MOomHEeCceHU
arojeMeH OpoOj Ha IPEeTCTaBKM IIOBP3aHM CO MepKaTa IIPUTBOp. Bo
MIPETCTAaBKUTE IVIABHO ce 3abesyie)kyBallle Ha ITOCTAINKUTE 33 HErOBOTO OIIpe-
IellyBalbe ¥ IPOLOKYBakbe, HOITOTPajHOCTa, HEKOPUCTEHETO HA IOobjaru
MepKM, [IPeHATPYyIaHOCTa, JIOIIMTE YCJIOBM 3a XXMBOT M HECOOLBETHATa
agpaBcTBeHa 3amTuTa. OO KPUBUYHUTE [IOCTANIKM IITO Oea HabibyOyBaHM,
BO 10 OI BKYIIHO 18 Gellle oIpefesieHa MepKaTa [IPUTBOD IPOTUB CTOTMUHA
obeuueTH. Co omien Ha BakBUTe cocToj6u, KoMuTeToT ce o6paTu no Yupasa-
Ta 3a M3BpIIyBalhe HA CAHKUMUTE ¥ obapa MMOJATOLUM 3a KalalUMTeTOT Ha
IpUTBOPHUTe U 6pojoT Ha mpurBopenuin. Crnopen HOOGMEHMOT OATOBOP, BO
OKTOMBPM 2013 roOMHA KAlallMTETOT BO IIPUTBOPCKUTE OnmeseHyja 61 335
Jlersa, a BO HUB IIPECTOjyBasie 466 nuila IITO IPeTCTaByBa IIPeHATPYIIaHOCT
on 139%. CrienmjanmumoT m3BecTyBad 3a TopTypa Ha ObegmHeTuTe HALUMU
HaBeyBa OeKa [IpeHaTPYIIaHOCTa BO 3aTBOPEHUTE MHCTUTYLUM € egHaKBa
Ha MaJTpeTuparse Ia Oypu u Madere.” BakBuoT cTaB mpowmssnerysa u of
IIpakcaTa Ha EBPOIICKMOT Cy[I 32 YOBEKOBM IIPABa IIPeKy Koja € YTBPLEHO HeKa
¥ BO CJIydyay Kora Op)kaBaTa HeMa HaMepa HeKOro Ia Mauy, IpeHaTpyIaHoCTa

¥ JIOLINUTE YCIOBYM BO IIPUTBOPUTE CE eMHAKBU Ha TOPTypa.’

2 ,Cnyx6eH BecHuK Ha Penybnuka MakegoHuja“ 6p.15/1997; 44/2002; 74/2004; 83/2008;
67/2009 u 51/11.

3 ,,Cnyx6eH BecHuK Ha Penybnuka MakegoHuja* 6p. 150/2010 1 100/2012.
O6enmHeTH Haumu, NeHepanHo cobparue, A/68/295, cTp. 22, 9 asryct 2013.

5 KanawHukos npoTue Pycuja, Annmnkaumja 6p. 47095/99, Ctpasbyp, 15 jynu 2002, napa.
92-103.
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1.2 Hepo3BoneHa npakca Ha onpeaenyBate U
NpoAo/KyBake Ha MPUTBOPOT

Or pasmienyBaHMTe pelleHMja 3a ONpefeNyBalbe M IIPOLOJDKYyBakbe Ha
MepKaTa IIPUTBOP, OCOGEHO 3arpMKyBaaT HaBeOeHUTe IPUIMNHYN [IOPAny KOU
[IPUTBOPOT Ce OIpedesnyBa, IIa ¥ Kora 3a TOoa He Ce MUCIIOJIHETV 3aKOHCKUTE
npenycnosu. OBa ocobeno Gerlrte 3abenexxano Bo npegmeror MUIII. un gpyru
K.6p.23/14 na OcHosen cyn Cxomje 1. [To npuBegyBameToO Ha OCTAHATUTE
o6Bunetn opn nupemmetoT, M.III. ce maorame Bo CAJl m 6Gelle peleH na
ce coouM cO OGBMHEHMETO, JOOPOBOJIHO M IIPeSBPEeMEHO OTIIATyBa KOH
Maxkenonuja, a kKora 6emre yarceH Bo ABcTpuja He ro obkanu GaparbeTo
3a eKCTpamuiuja co WTo Hellle e MCKIydeHa MOXHOCTA of 6erctBo. Bo Toj
MOMEHT TOj IIOBeKe He Oellle OBJIACTEHO JIMIle BO MIPETIPU]ATMETO BO KOe
HABOOHO € CTOPEHO KPMUBUUHO IEJIO M He IIOCTOeIle MOXXHOCT Ia I'o IIOBTOPU
MIIY OOBPIIM HEJIOTO, & ONacHOCTA Of €BEeHTYaIHO BiIMjaHMe BP3 CBEHNOLIUTE
Gelre MMHUMaHA OUAEjKY MCTparaTa ce Haoralle Bo IoHanpenHa gasa u Tue
Beke 6ea cocIyLIaHu O CTpaHa Ha UCTpaXkeH cynuja. EBeHTyanHoTO BinjaHue
BpP3 CBELIOLMTE MOXKeEIe NTa Ce CIIPeuYM M IIPeKy OlpenenyBare Ha Iobtsara
anTepHaTuBHA MepKa (Ha IIp. KykeH npuTsop). VI moxpaj Toa, TpuTBOpPOT Gellle

KOHTMHYMPAHO IPONOJKyBaH, a Tamy M.IIL noMuua Hapg 8 Meceln.

Bo HabspymyBaHMTe IIOCTAlKM BO KOM KaKO OOBMHETM Ce jaByBaaT IIOBeKe
nuia, 6ellle yTBPOEHO OeKa CyIUMUTe Ce YIITe ONpefenyBaaT M IPOnoJnKyBaaT
IIPUTBOP IIPeKy KOJIEKTUBHU peleHyja. Vako e 3abesexnIuB HaIpeooK IpKU
ompenenyBameTo (CymumTe BO 3acebHM Iacycyu ce OCBPHyBaaT Ha CeKOj
06BMHET TIOEAMHEYHO), OTICTOjyBa MpaKcaTa Ha KOJeKTMBHO MPONO/KyBathe
Ha [IPUTBOPOT 3a I'Pyla Ha OOBMHETHM Ha KO MM Ce CIIOMeHyBaaT MMUIATA,
HO He M MHIOMBUOYyaJeH OCBPT 3a IPUUMHMTE [IOpaAu KOM Ha CeKoj O6BMHET
3acebHO My ce NPOMNOKyBa Mepkara npuTBop. OBa e BO CIPOTMBHOCT CO
CyIOcKaTa Ilpakca Ha EBpONCKMOT ¢y 3a Y4OBEKOBM IIpaBa KOj BO [Be IPeCynu
npotuB Penybnmka Makenouuja Bacuakocku u gp. tUpottiue Peliybnuka

Maxegoruja op 2010 ronuna (Bo KOj TpaBeH 3aCTANTHMK Ha XKaIUTeInTe Gele
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XencunmximnoT komuteT)® u MunaguHos u gp. iipoitius Pellybnuxa MakegoHuja
on 2014 rommua.” Bo mpsata mpecyma CymoT HaBemyBa ,IIOTBPAYBajKkM TO
IPUTBOPOT Ha >KanurenuTe (..) OOMAIIHUTE CYNOBY KOHTMHYUPAHO ja
[IOBTOpYyBaJie ucTaTa ¢opMmyraimja yrnoTpebyBajkM MOSHTUUYHM 360pPOBM.
Ce umMHM [Oeka THe MAaJKy ¥MMaje BO IIPeBMJ, OOKOJIKY BOOIIIITO MMAaJe, 3a
[OEOVHEYHNUTE OKOJIHOCTM 3a& CEKOj Of JMKaJUTeNnuTe, OMOejKu HUBHMOT
IPUTBOP OMII IPONOJDKYBAH CO KOJIEKTMBHM pellleHnja 3a npuTsop. [lpakcara
3a M3OaBaime Ha KOJIEKTMBHMU pellleHMja 3a IPUTBOP Beke e HajmeHa of
crpana Ha CymoT 3a HeKOMITaTUOMIIHA caMaTa 110 cebe CO WIEHOT 5 CTaB 3 Of
Kougennujara, [OKONKY Toa HO3BONIYBAa KOHTMHYMPAH IIPUTBOP 3a Ipyla Ha
nuia 6e3 noenyHeYHa MPOIeHKa Ha OCHOBUTE 3a IIPUTBOP I10 OTHOC Ha CEeKOj

moefuHeuYeH 4ieH Ha rpymnaTa.“®

Bo npemmeror T.K. m mp. KOK.6p.51/13 ma Ocumosen cym Cxomje 1
OOHECYBameTO Ha pelleHMjaTa 3a IPONODKYBalbe Ha MepKaTa MIPUTBOP
npotus T.K. cymoT ro cropm Bo mmocramnka u Ha HAYMH KOM C€ CIIPOTMBHY Ha
EBponckaTa KoHBeHIIM]a 38 YOBEKOBY IIpaBa M IIpakcara Ha EBporickmoT cyn 3a
JOBEKOBM IIpaBa. VIMeHO, 6ea CTOPEeHM CYIITECTBEHM U IIPOIIECHY IIOBPEOY BO
BpPCKa CO IIPOLeHaTa ¥ apIyMeHTAalMjaTa 38 HEOMXOGHOCTA Off IPOAOIIKYBahe
Ha IpuUTBOPOT of cTpana Ha OcHoeH cyn CKorje 1 ¥ HENIOCTAIYBAKETO 10
»kanba o cTpaHa Ha Anenannounot cyr 8o Ckormje. VI Bo 0Boj ciiydaj MepKaTa
IpUTBOp Oellle NPOOOJIKYBaHa KOJIEKTMBHO, 6e3 MHIOMBUOyalIM3alyja Ha
MIPUUMHATE 38 CeKOj 06BUHeT 3acebuo. OmIyyHmnTe apryMeHTH BO pellleHujaTa
CO KOU Ce MPOOJKyBallle IPUTBOPOT 38 OCYMMMHA OOBMHETHU Ce COIpIKea Ha

caMO enHa CTpaHMuIia.

1.3 MeryHapogaeH Haa30p BO NPUTBOPCKUTE opnesieHnja
Bo npepmetot A, u gp. KOK.6p.80/12 na OcHoBen cyn Ckomje 1 of1 cTpaHa

Ha Mefynapomuuor xomuter Ha Llpsermor kper (MKLIK) mo cymor 6Gere

IIOOHEeCEeHO 6apaH:e 3a I1oceTa Ha IIPpUTBOPEHNUTe JIMIia. 3a BpeMe Ha e€qHO o[

6  Annukaumja 6p. 28169/08, Ctpasbyp, 28 oktoMepm 2010.
7  Annukaumum 6p. 46398/09, 50570/09 1 50576/09, Ctpaszbyp, 24 anpun 2014.
8 Annukauwmja 6p. 28169/08, Ctpasbyp, 28 oktomepu 2010, napa. 63.
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poumMIITaTa IO OBOj IPENMET, IIPEeTCeNaTeNOT Ha CYOCKMOT COBET M3BECTM
meka 6apameTo 610 onbmeHo 3atoa 1to MKIIK He ce coracwui co yenosute
IIOCTaBeHM Ofl CTpaHa Ha CYLOT, a BO BpCKa CO HaUMHOT Ha KOj IToceTaTa Tpebasna
Ima 6ume ocTBapeHa. JaBHOCTA IIPUCYTHA Ha POUMIINTETO He Gellle M3BeCTeHa
3a JeTaJnTe BO BPCKA CO IIOCTABEHUTE YCIOBU. by cakase ma HarmacuMme meka
3HaUYeeTOo 3a YoBeKoBuUTe npasa koe MKIIK ro uma Bo HafrimegyBameTo Ha
BJIACTUTE NIPM NpPUMEHAaTa Ha MepKaTa IPUTBOP € MOTBPHAEHO M BO CTapMUOT
¥ BO HOBMOT 3aKOH 3a KPMBMYHATA IIOCTAIlKa BO KOM € yTBPHOEHO HeKa
yllpercraBuMin Ha MelryHAapOOHMOT KOMMUTET Ha LIpBEeHMOT KpCT MMaar
IIpaBo IO ofoOpeHMe Ha UCTPAKHMUOT CyAMja Ja T IIOCeTyBaaT U 6e3 Ham30p
Ila pasroBapaaTr co MpuTBopeHuTe nuia. IJomonHmTenHo, MefyHapOOHMUOT
magpar Ha MKIIK npomsnerysa m onm »KeHeBcKuTe KOHBEHIMM O 1949

roguHa uuj OTIMCHUK e u Penybnvka Makenmoumja.

[Toxpaj cioMeHaTOTO Omb6MBabe HAa Mel'yHApPOLEH Ham30p BO IPUTBOPCKUTE
onpmenennja, Bo npenmeror T.K. m gp. KOK.6p.51/13 ma OcHoBeH cyn
Ckomje 1, on6ueno 6emre u 6aparero Ha CIelujalHMOT M3BECTyBad IPU
ObeguueTnTe HalMM 3a NMPOMOIMja M 3ALITUTA Ha IPABOTO Ha cioboma Ha
Mucnere u uspasysame Opank Jla Py koj mobapa ma ro nocetu 06BUHETHOT
nosuHap T.K. BakBoTo mocrtamysatse Ha OcHoBen cyn Ckormje 1 ' 3aCuiIyBa
COMHEXMNTE IeKa MaKeIOHCKUTE IPUTBOPH Ce MecTa BO KOU He ce IIOUYMTyBaaT
Mel'YHAPOOHUTE U IOMAIITHUTE CTAHOAPOY 38 [IOCTAILYyBakhe CO IPUTBOPEHUIIN.
Op mpyra cTpaHa, 3a I03OpaByBaibe ce NO3BOJIMUTE M3TameHM Of CTpaHa Ha
HEKOJIKY CyLOBM BO Ip)KaBaTa Ha IPETCTABHMUIIM Ha XeJICHMHIIKMOT KOMUTET
BO 2013 1 2014 roguHa Oa IoceTyBaaT IpuTBopeHu auia. VI mokpaj Toa mro
DO3BONIMTE Ce OfHecyBaaT CcaMO 3a pasrOBOp BO IIPOCTOpMja 3a MIpUeM U
[Iof HaO30p Ha 3aTBOpCKATa IIOIMIMja, OBa IIPETCTaByBa HaIpedoK Kora ce
uMa IpenBUn OeKa Ipen OBOj Iepyon HauuTe baparmara 6ea onbuBaHu 6es

3aKOHCKO O6p8.8J'IO>KeHI/Ie.
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2. [lpecyMnumja Ha HEBUHOCT

Unenot 13 ox YcraBoT Ha PM yTBpOyBa meka JuileTo o6BMHETO 3a Ka3HUBO
Iesio Ke ce cMeTa 3a HeBMHO ce OOo[eKa HeroBaTa BMHA He OMIe YTBpIeHa CO
IIpaBOCUIIHA CYLOCKa omyka. Bo umenot 6, ctas 2 og EBpornckaTa koHBeHIMja
3a 3allITUTa Ha YOBEKOBUTE IIpaBa € HaBeIeHO IeKa CeKOj KOj e OOBMHET 3a
KPMBMYHO OEJIO Ce CMeTa 3a HEBUH Cé DOoIeKa HeroBaTa BMHA He ce NOKaXKe II0
sakoHCcKu naT. Criopen EBpomIcKMOT Cy[ 3a YOBEKOBY IIpaBa COMHEKOT 3a TOa
Iany HeKOj e BMHOBeH Tpeba ma My ooy BO KOpucT Ha ob6BuHeTnoT.’ [Ipexy
cBoOjaTa cymcka IIpakca, EBpolickuoT cyn HaBeyBa [eKa BlacTuTe Tpeba ma ce
BO3OpPXKaT Of NIpejyouliMpatbe Ha BuHaTa Ha ocoMumuenure. Crnopen Cynor,
WIEHOT B, cTaB 2 61 OMJI IOBPEeeH BO CIly4ay BO KOU CyOuM U o6BuHMTENN,
MUHUCTPY U NOJULMCKA CITY>KO6eHUIN, " 1 BMCOKY QYHKIMOHEepY 61 U3jaBuiIe
IeKa JIMIETO, 4Me CyHere He e 3aBpIIeHO, € BMHOBHO.”> Bakparta cymcka
[pakca e BMeTHaTa BO HOBMOT 3aKOH 3a KpMBMUHATA II0CTAlIKa. Bo umeHoT 2,
CTaB 2 OfI 3aKOHOT e YTBPIAeHO IeKa Lp:xaBHUTe OpraHy, CpenCcTBaTa 3a jaBHO
nHbDOpPMUpae U OIPYTUTe INIIA Ce DOKHY Oa ce IPMUIOPKYBAaT OO IPUHIUIIOT
Ha IIpecyMIIlMja Ha HEBMHOCT, & CO CBOMTE jaBHM M3jaBM 3a IIOCTAIIKaTa Koja e
BO TEK He CMearT [a I'M IOBpenaT IpaBaTa Ha OOBUMHETMUOT M OIITETEHMOT, KaKO
M CyOcKaTa HesaBMCHOCT u HempucTpacHocT. OBaa 3alITuTa € HeolxooHa
mopagy IITUTeHe Ha I[IPaBUMYHOCTA Ha IIOCTAlIKaTa M ocyiobomyBarbe Off
MIPUTUCOKOT Hall CYOUNUTE U CYOUMUTE IOPOTHUIN IIPU HUBHOTO OLIyIyBatbe
no nmpenMetuTe. [lokpaj 3abpaHaTa 3a IpejyouiiMpatse Ha BMHA Of CTpaHa Ha
HaBeIeHUTe INIIA, ciopern EBpoIcKMOT Ccy 3a YOBEKOBM IIPaBa 1 ,,BUPYJIEHTHA
MefuyMcKa KaMmamba (..) MoXe fia BiiMjae Bp3 jJaBHOTO MUCJIEEe IIITO MOXe [a

I'M [OoBe[e IIOPOTHUIIUTE [a OIJIy4YaT 3a BMHATa Ha 06BMHeTHTe .S

9 bapbepa, Mecer u Jabapgo npotus LUnaHuja, Annmkauuja 6p. 10590/83, Ctpasbyp, 6
nekemspu 1988, napa. 77.

10 OakTpaw npotue JluTBaHuja, Annmkaumja 6p. 42095/98, Ctpasbyp, 10 oktomepu 2000,
napa. 42.

11 AneHe [e PubemyHn npotmus ®paHuuja, Annukauuja 6p. 15175/89, Crtpasbyp, 10
ceBpyapu 1995, napa. 41.

12 bytkeBuunyc npoTtus JInTBaHuja, Anpnukauuja 6p. 48297/99, 26 mapt 2002, napa. 53.
13 Kpakcu npoTtus Mtanuja, Annmkaumja 6p. 34896/97, 5 nekemspu 2002, napa. 98
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2.1 MNMoBpean Ha NPMHLUMUNOT 04, CTPAHa Ha BlacTuTe u
MeauymuTe

Bo wmaMmnHaTMTE HEKONKYy TOOMHM NPUIAOHMUIM Ha MMHMCTEPCTBOTO 3a
BHaTpemnu pa6otu (MBP) uM maBaaT Hac/iOBM Ha HEKOM Off IOJUIMCKUATE
ancema. OcoByBatbe Ha IOMUIMCKUATE aKIMM Kako Ha npumep ,Mouctpym®
mnu ,Packonuuk®, npercraByBa CBOEBMIOHO NpEKpIIyBare Ha IPaBOTO Ha
IpecyMIliMja Ha HeBMHOCT. 3a HabmymyBaumoT npeoMetr AJ. n gp. KOK.
6p.80/12 Ha OcHoBeH cyn Ckomje 1, Ha IeHOT Ha alcermheTO Ha OCOMHUYEHUTE
MMUHMCTepKaTa 3a BHaTpelnuu pabotu usjasu ,MBP ru oTkpu cTropurenmurte
Ha T'PO30OMOPHOTO y6ucTBO Ha CMMIKOBCKOTO e3epo (..) cliembeHuIy Ha
panukanumor memaM... [lItom MBP nHacimoBu Hekoja axiuja, TO] HACJIOB ce
Ipe3eMa Off CTpaHa Ha MEIUYMMUTE, HO ce KOPUCTU OYPU M BO ODULIMjaTTHUTE
COOMIITEeHM]a Ha CYOOT. 1aKa Ha IPUMMED, BO CBOETO COOIIIITEHME Off 14 allpuil
2014 romuua Ocuosen cyn Ckomje 1 HaBemyBa ,Bo Bpcka coO NIPemMeToT
KOK 6p. 80/12 BO jaBHOCTa mo3HaT Kako ,MoucTpym” OcHosen cyn Ckomje
1 - Cxomje nHpopMMUpa Oeka IpegMeTOT Cé VIITe e BO TeK, HO ce Haofa BO
saBpirHa dasa..“** Bo usBecTyBameTo of cTpaHa Ha CKOPO CUTE MEIUyMM
BOOIIIITO He ce OOpHyBa BHMMaHMe Ha IPUHUMUIIOT Ha [IpecyMIluja Ha
HEBMHOCT U 33 TEKOBHUTE IIPEOMETY Ce KOPUCTAT HACIOBY MK 1IeJIU CTATUN

BO KOj O6BUHETHUTE Ce IIpeTcTaByBaaT KaKO BMHOBHMN.

IIpen mogeTokoT Ha cymewmeTo Bo nmpeameToT J.C. K.6p.1505/14 na OcHoBen
cyn Ckomje 1, MBP o6jaBu coomtenye npeky Koe jaBHocTa Gellle M3BeCcTeHa
3a amncemeTo Ha nuieto .C. Mlako MBP He ro o6jaBu mMeTO Ha yalCeHMOT,
[pecyMInyjara Ha HEBMHOCT Oellle IOBPeLEeHM [IPeKy I[IOCOoYyBakbe Ha
HerosaTa npodecuja 1 KBaIuPUKaIlMY, MMETO Ha 3[0paBCTBEHATAa yCTaHOBA
BO HEroBa COIICTBEHOCT, HErOBOTO IIPETXOOHO ¥ CeralrHo paGoTHO MeCTO
BO TOYHO mocoueHu xknmumky Bo Cxomje. [Ipeky cuTe cromeneHu meTawy,
Ha MHOTY eOHOCTaBeH HauMH MOXelle [Oa ce OOojme OO IOJIHOTO MMe U

Ipe3yMe Ha yallCeHMOT. 3a BpeMe Ha cpenbara IoMery IPeTCTaBHMUIM Ha

14 OoctanHo npeky: http://www.osskopjel.mk/Novosti.aspx?novost=256 (nocnepeH
npuctan 3 jynu 2014 roguHa).



XeNCeUHIIKMOT KoMuTeT M TpuecetuHa cyomu Bo Ocuosen cyn Cxomje 1
fellle IIOKPEeHATO OBa IIpalllalbe M Of CynouuTe Gellle o6GAapaHO aKTMBHO Oa
ce 3aaHTraXXMpaaT BO 3alITHTATa Ha NPMUHLOMIIOT Ha IIpecyMIIlMja 3aToa
IIITO MaKO HErOBOTO IIPEKpIIyBaibe He IpedBUIOyBa CaHKIIM]ja CO HUTY edeH
3aKOH, Toa € HemoImycTnMBO cropern EBpomckaTa KOHBeHIMja 33 YOBEKOBU
mpaBa Koja e HanpeneHa Han HAIIMTE 3aKOHM. Dellle IOCOYEHO M HeKa
Oypy ¥ HACJIIOBUTE [Oa He BIMjaaT BP3 CYOMUTE KOM CTPYYHO ja M3BPIIYBaaT
cBojaTa paboTa, Toa CUTYPHO MMa BIMjaHME BP3 CYOUMUTE [IOPOTHUIM KOU
IIpeTCcTaByBaaT MHO3MHCTBO BO CynckuTe coBeTu. Criopen CTaBOT Ha CyOUUTE,
IIoBpenaTa Ha IpecyMIlMjaTa Ipy HacJIOByBAbETO Ha IIOIUIIUCKUATE aKIUY U
M3BECTYBAETO Of CTpaHa Ha MeOUYMMUTE He € HUBHA aKTUMBHOCT M HEe MOXe

Ila ce CMeTa 3a [IOBpe[a Ol HMBHA CTpaHa.

2.2 MNoBpegn Ha NpMHUUNOT o4, CTPaHa Ha CynoBUTE

Bo men on HabmynyBaHUTE CYOCKUTE IIOCTANIKM BO KOU IIPOTUB OOBUHETUTE
fellle ompepesieHa MepKaTa I[IPUTBOD, IIPM pasrilefyBalbe Ha pelleHujaTa
3a OIpefesnyBalbe M IIPOLOJDKyBalbe Ha OBaa MepKa, 3abenexaBMe OeKa
BO QopMyranmjaTa Ha TEKCTOT 3a MIPUUMHUTE [IOPAgMU KOMU IIPUTBOPOT
ce ompefesnyBa M CyOUWTE ja [OBpPELyBaaT [IpeCcyMIIlMjaTa Ha HEBUHOCT.
VIMeHo, BO HEKOJIKY pellleHyja 3a IPUTBOP KOV HalIMKyBaaT eqHO Ha OPYyro ce
HaBeyBa OeKa [IPUTBOPOT ce OllpefesyBa Iopany ,CTelIeHOT Ha KPpUBUYHA
OLTOBOPHOCT M ,HAYMHOT HA M3BPIIYBAaHe ¥ MOTUBUTE 338 M3BPILIYBAH-ETO
Ha penata“. By cakase ma HalmoMeHeMe [IeKa CTENEHOT Ha KPUBMUUYHATA
OLTOBOPHOCT M HAYMHOT M MOTMBMUTE 3a WM3BpIIyBaimbe Ha [ejaTa MOXe
Ia ce yTBPOM CaMO OTKaKO IJIaBHATA paclpaBa 3aBplLIMyia M 3a BpeMme Ha
oOoMepyBal-eTO Ha KasHaTa, a He M 3a BpeMe Ha MCTparara Wiy BO TEeKOT Ha
cynckuot npotiec. Bo mpeagmertor T.K. u gp. KOK.6p.51/13 na OcHoBeH cyx
Ckormje 1, efeH of CyOMMUTe Ha CYLOCKMOT COBET KOH efeH Of CBENOLMTE ce
obpatu co 360poT ,taxelrn!“. BakBroT HauMH Ha BOOEHe Ha IIOCTAIIKATa CO
CUTYPHOCT He COOLBETCTBYBa CO yJiorara Ha CyIuja BO CYLCKMOT IIPOLIEC U
MOXe [a 6yMIe IIPOTOJIKYBAaHO KAKO IIOCTOEH-e Ha [IpepaHO yBepyBaibe Ha

cynujaTa 3a HeKOj haKT, IIpef 3aBPIIETOKOT Ha IIOCTAIIKATA.
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3. JaBHOCT Ha CyACKMTE NOCTamNKK

Unenot 102 on YeraBoT Ha PM yTBpOyBa meka pacrpaBaTa [Ipef CyLOBUTE U
M3peKyBaeTO Ha IIpecymara ce jaBHIY, a jaBHOCTa MOXe [a Oume UCKIydeHa
BO CJIy4yay yTBPOEHM CcO 3aKOH. [IpaBOTO Ha jaBHO CyLmerbe e rapaHTUPaHO U CO
YJIeHOT 6, cTaB 1 o EBponickaTa KOHBeHIIM]a 33 3aLITHTA Ha YOBEKOBUTE IIPABa,
KaKO ¥ [IPEeKy WIEHOT 5 oI 3aKOHOT 3a KpuBuYHaTa rnocranka. Op cTpana Ha
CYLOT, jaBHOCTAa MOXe [a OMIe MCKIydeHa IO Ciayx6eHa HOJDKHOCT MM 110
[IpeJIor Ha CTPAHKUTE MJIM OLITETEHMOT Oa ja MCKIIyUM jaBHOCTA O Lesl Ha
IJIaBHATa paclipaBa MJIM Of liejlaTa IVIaBHa paclipaBa, ako Toa e MIOTpebHO
3apany dyBakbe Ha OpiKaBHA, BOEH, ciay)kbeHa WM BaykHa OejIOBHA TajHa,
yyBalbe Ha jaBHMUOT pe[, 3allTUTa Ha IPUBATHUOT XXMBOT Ha OOBUHETMOT,
CBEOKOT MM OLITETEHMOT, 3aIITUTa Ha 6e3b6emHOCTA Ha CBEOOKOT MM
XpTBaTa /My 3aliTUTa Ha uHTepecuTe Ha MasyoneTHukoT (UneH 354
on 3aKOHOT 3a KpUBMYHATA IIOCTAIKa). BO CYHNCKMTE IOCTANKM IIOBEINEHMU
33 3allITUTa Ha OCHOBHMTE IIpaBa M OOBPCKM Ha HYOBEKOT M TparaHMHOT,
rparaHCKO-TIPaBHM CIOPOBY, KaZe CyOOT paclpaBa M ONIydyBa COIJVIACHO

onpen6MTe on 3aKOHOT 3a IIapHMYHAaTAa IIOCTallKa, pacliipaBaTa € jaBHa.

I'parauuTe Bo Pennybnmuka Makemonmja MHOTY PETKO ce OIJIyUyBaaT [a CJIenaT
onpeneHa CyOcKa IIOCTalKa. lIpuumHMTe 3a oBaa coCTOjb6a ce PasHOBUIHM
M ce OOHeCcyBaaT Ha HEINOCTOEH-e Ha IIPOCTOPHU YCIOBM BO CYLOBUTE,
HEIIPUCTAIIHOCT [O CYLOBUTE, HeMH(POPMMPAHOCT, HEe3aUMHTEepPEeCUpPaHOCT
ntH. Cemnak, Kako HMKOTAII OO Cera, BO IIOCTEOHUTE HEKOIKY TOOVHY e
3abeNIeXXUTeJIeH 3ToJIeMeH MHTepec 3a CJelelbe Ha CYLOCKUTe IIOCTaIlKMU
oI CTpaHa Ha MeOUYMMTe KOM PeNOBHO M3BECTYBaaT 3a OECETUIM CYLCKMU
[IoCTanKyu BO cekoe BpeMe. [loKpaj MemmyMmTe, BO yJora Ha jaBHOCT BO
CyDHMIIMTE Ce jaByBaaT MHOry Masl Opoj Ha rpafaHCKM OpraHmsalnuu, a
yuTe moman 6poj OO HMB BpIIAT CUCTEMATCKO HAbGJbyOyBaime Ha CYLOCKU
nocranku. JomomHuTenHo, onpeneH 6poj Ha CYOCKM IIOCTAlKM Cce CjedaT
on crpaHa Ha Mwucujata Ha OprauHmsanmjata 3a 6e3bemHocT U copaboTKa
Bo Espona (OBCE) Bo Ckomje, a TOBpeMeHO Ha CyferaTa IpUCYyCTByBaaT U

IIPETCTaBHMIIM Ha HEKOJIKY aM6aC8,ELI/I Ha CTPaHCKM OPXaBU BO Peny6nMKa
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Maxkepounja. [lpucycrBo Ha Mucujara ua OBCE Bo Cxomje, koja maTeMm e
HAjOONITOTPajHATa MMUCHMja Ha OBaa OpraHmsalivja OI HEj3UHOTO IIOCTOEH-E,
KaKo ¥ Ha MPEeTCTaBHMIM Ha aMbacaguTe 3a BpeMe Ha CYyHerha BO KOM KaKo
CTpaHKM He Ce jaByBaaT HMBHM OpXKaBjaHM, YKaXKyBa Ha HUCKMOT CTEIleH Ha
BIIaLleetbe Ha IIPaBOTO M HMUCKATA HOoBepba KOH MaKeIOHCKMOT IIPaBOCYLEH

ClUICTEM.

Ce ymrTe omcTojyBa IpakcaTa OFpemeHM CYOCKM IIOCTaIKM [a ce BOLAT BO
KaHIIeJIapUMUTe HA CyOuMuTe. Bo TAaKBM YCJIOBM, IPAKTUUHO € HEBO3MOXKHO
jaBHOCTA [a IPMCYCTBYBA Ha CyLeraTa. [ [poCcTOpHMTE YCIIOBM BO HAJTOJIEMUOT
6poj Ha CyOHMIIM He JO3BOJIYyBaaT IPMCYCTBO Ha IOBeke Off 10 JINIIE, & TOHEeKO-
rail uMa IIOBeKe CTpPaHKM M OMPEeKTHM yUeCcHMIM BO CyOCKaTa IIOCTaIlKa
OTKOJIKY IIITO MIMa CJIO60NHM MecTa BO cynHuIaTa. VI mokpaj BaKBUTE IPOCTOPHMA
OrpaHMYyBarba, HAjTOJIEMUOT Hell Ofl CYOMUTE CEeIllaK IO3BOyBaa IIPUCYCTBO
Ha jaBHOCTA, HO IPMUCYTHMUTe Mopaa Ia crTojaT. HabsmynmyBaunTe 3abenexaa
IeKa IIOHeKOoralll cyLcKaTa IIONMIIMja He OO3BOJIyBallle Bie3 Ha YJIeHOBU Ha
[IOTECHOTO CeMEjCTBO Ha CTPaHKUTe M [IOKPaj TOa IITO BO CyOHUIIUTE MMAllle
crmobomHu MecTa 3a ceferbe. Cemnak, ITo peakiiyja Ha 6paHUTENNTe 0O CyaujaTa
BJIE30T Ha OBMe Julla MM Oellle JO3BOJIYBaH. [IpMCyCTBOTO M Ha IoMana
Ipymna Ha rpafaHyu BO HAjroleMmoT Opoj Ha CYIHUIIM OONIPMUHECYBA OO I'Y>KBU
¥ 3agynuiuBa aTMocdepa. HecTo TeMiiepaTypaTa BO HEKOY CYOHMIIM 3aBUCHU
Ol BpeMEeHCKMUTe YCJIOBHY, & 0COOeHO HeIpUjaTHO € BO TOILIMTE JIETHM U BO
JlagHUTE 3MMCKM OEeHOBM. Bo BaKBM yCJIOBYM HepeasyiHO € [a ce OYeKyBa IeKa

jaBHOCTa 6u 6una 3aMHTepecHpaHa Oa cjegn CyOgCKM IIOCTalIKN.

3a mosgpaByBame e KOPUCTeHeTO Ha Be6 CTpaHMIMTe Ha CYLOBUTE 3a
ob6jaByBaibe Ha areHfa Ha 3aKakaHuTe cymerba. [Iokpaj oBa, BO HajromeMmor
6poj Ha cymoBu Bo ymoTpeba ce JILIII TeneBu3opu Ha KOM MOXKe Oa Ce BUIOU
PacIopenoT Ha CYHerhaTa, KaKo ¥ 6pOjoT Ha CYOHMIIATA BO KOja ce OGP KyBaar.
Cemnax, 61 6MJI0 MIOXKETHO BO CYLOBUTE Oa OMIOaT HOCTAIHY OPOLIypH IPeKy
KOM, TIOKpaj OPYyroTo, rpafanuTe 6u 61ie M3BEeCTEHM 3a HUBHOTO IIPaBO BO
CeKoe BpeMe Jla MOXKAT [la BJIe3aT BO CYLCKaTa 3rpafa LOKOJIKY uMaaT MHTepec

Ila cylefaT OOpPeLdeHO CYLehe MY CyLeha.
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3.1 NMoBpeapa Ha NPUHUMMNOT Ha jaBHOCT

OcBeH epen mpobnem Bo OcHoBer cyn KymanoBo, HabbymyBauKMOT TUM
HeMallle IIOTEIIKOTMUM [a IIPMCTAIM BO CyIHMIIUTE BO KOM Ce Bohea Habby-
nysanuTe noctanku. Bo mpemmetor AL u gp. K.6p.906/13 nHa OcHoBeH
cyn KyMaHOBO, Bo cynuuilaTa IOKpaj CTpaHKUTE U IPETCTABHUK Ha HAGIbY-
OyBauKMOT TMM, Oellle NMpMCYyTHA M eOHa HOBMHAapKa. llpeTcemaTenoT Ha
CYLCKMOT COBET, KOj He Hocellle TocebHa cynucka obiexa (Tora) Koja e LoKeH
Ia ja HOCM BO COIVIACHOCT cO UieH 57 o 3aKOHOT 3a CyLoOBUTE,™ ja mpamra
HOBMHapKaTa [ajly 3a Hej3aMHOTO IPUCYCTBO Lobuia [o3Bosa of BpxoBHMOT
cyn Ha PM. VMako HOBMHApKAaTa Co IpaBo ce obume ma My o6jacHu geKa criopeq,
3aKOHOT 3a KpMBUYHATA [TOCTAIIKA JO3BOJIA € TIOTpebHa CaMo 3a ayoyo M BULOEO
cHUMame iy poTorpadmpatse, IpeTcenaTesoT Ha COBETOT BO KOHCYIITAllMja
M COIJIACHOCT CO IIPETCTaBHMKOT Ha jaBHOTO OOBMHUTENICTBO M IIOCOUM Ha
HOBMHapKaTa [a ce obpaTy Lo IPETCeNaTeNoT Ha CYyLOT M La IO [Ipallia JaIyu

cMee [a ocTaHe BO CyqHMIIaTa.

3a BpeMe Ha Opyra CyOcKa paclipaBa IO MCTMOT IMIPEOMET, BO MOMEHTOT
KoTa HabJbyoyBadoT IPUCTUTHA OO 3rpamara Ha OcHoseH cyn KymanoBo, o
CTpaHa Ha Cy[cKaTa Ionmuyja My 6eltte mobapaHa JO3BOJIA 3a IPUCYCTBO BO
CYHOT IO IIITO TOj ja IOKa)ka CcBojaTa CiIy)XOeHa JIeTUTUMalyja U ' U3BEeCTU
[IpeTCTABHMUINMTE Ha CyLCKaTa IIONMLMja OeKa [IPeTCemaTesoT Ha CyOOT U
IIpeTCcenaTesioT Ha CYyOCKMOT COBET Ce 3all03HAaeHM 3a HETOBOTO IIPUCYCTBO,
ImeKa Tpeba ma cienm pacipaba Ha Koja BeKe IIPMCYCTBYBAJ BO gBa HaBPAaTH,
IeKa CyHeHeTO e jJaBHO U HeMa noTpeba of nmocebHa [0O3BOJA 3a IPUCYCTBO
u nOeka 3abpaHaTa 3a BJe3 BO CyOcKaTa 3rpama Om 6Omja HeycTaBHA U
He3aKOHCKa. BakBaTa apryMeHTaluja He Oelle mpudaTeHa of cTpaHa Ha
CyLOcKaTa IIoNMIMja Koja Ha HabJbyLyBadoT He My LO3BOJIM BJIE3 BO CyOCKaTa
arpaga. [lo oBoj HacTaH XeNCHHIIKKOT KOMUTET BeQHAIII MCIIPATH IPETCTaBKa
IO TIpeTCcefaTesoT Ha cymoT. [IpeTcemaresnoT Ha CymoOT, TOBMKYBajKM ce Ha
crap Cymockm OesIOBHMK KOj IIpecTaHasl Oa BaXkKM M HeroBM Ompenby IITO ce

omHecyBaaT Ha ob6e3bemyBaibe Ha 06jeKTUTE, MUMOTOT, IMIATA Y OOPXKyBarbe

15 ,,Cny»x6eH BecHMK Ha Penybnuka Makegonuja“ 6p. 58/06, 35/08 n 150/2010.

31



Ha PemoT U OUCHUMIIIMHATA BO CYLCKATa 3rpala 3aKIyums geKa 3aTBOpCcKaTa
nonuiyja co npaBo 6apasya HO3BOJIA MM [TOKaHA. 3a BAKBOTO (PJIarpaHTHO
IIpeKpIIyBaikbe Ha NPUHIIMIIOT Ha jaBHOCT XEJICMHIIKMOT KOMUTET MUCIPATU
npetcraBka o CynckmoT coBeT Ha PM, Ho mo 3aTBoOpambeTo Ha OBaa aHaln3a,
U TIOKPaj Toa mTo 6ea M3MMHAT 3aKOHCKMOT POK Off IBa Mecella 3a OAT0BOD, He

Genre mocraBeHa omiykaTa Ha COBeTOT.

3.2 TpaHcNapeHTHOCT Ha cyaMuTe U CHUMake/
doTorpacmpare Ha nocrankurte

M crapuot (YneH 314) ¥ HOBMOT 3aKoH 3a KpuBuuHaTta mocranka (Yien
363) mpenBMAyBaaT [eKa IIpU 3al0YHyBaibe Ha ITIABHMOT IIpeTpec OLHOCHO
rJIaBHaTa PaclipaBa, IPeTCefaTesIoOT Ha CYLCKMOT COBEeT, [IOKPaj OCTaHATUTe
06BPCKY, 33[OKMUTEIHO MOpa fa ro objaBm coctaBoT Ha coBeToT. Of cute
CllemeHy TIOCTAIIKM Of KpMBMYHATA MaTepuja, caMo IIPM IIOYETOKOT Ha
npeameror M.E. KOK.6p.107/13 na OcuoBen cyn Cxomje 1 npeTcemaTesnoT
ro MpeTcTaBM COCTABOT Ha COBETOT. VIako He ce paboTy 3a CYyLITECTBEHA
[IOBpela Ha 3aKOHOT, CMeTaMe [eKa oBaa onpernba e of 3Hauere KaKo 3a
TpaHCIIapeHTHOCTa Ha I[IOCTallKaTa, TaKa M 3a OTYEHOCTa Ha WIEHOBMTE Ha

CYOCKMTE COBETHU.

Bo cornacuoceT u co crapmot (UiieH 310) 1 co HOBUOT 3aKOH 3a KpMBUUYHATA
nocranka (Ynen 360), Bo cymHMIIaTa He MOXAT Ha ce BpIIAT (DUJIMCKM U
TEJIeBU3MCKM CHMMAMa. 10 MCKIYYOK, CO IO3BOJa Ha IIPETCeNaTesIoOT Ha
BpxoBuuot cyn Ha Penybnnka MakenoHnja, HOBMHAPUTE MOXKe Ta CHUMaaT
onmesHa IJIaBHAa paclipaBa. Bo TeKOT Ha CllefeHmeTo Ha CYLCKUTE IIOCTallKM,
HabByOyBauuTe Ha XEJICUMHIIKMOT KOMUTET Ha HEKOJIKY IJIaBHM PaCIpaByU
npen OcuoseH cyn Ckomje 1 3abernexaa geKa COBETOT I'M OTCTpPaHyBa HOBU-
HApUTe IO CHMMAIEeTO Ha KPAaTKM MHCEPTM M TOa IIpel IVIaBHATA paclIparBa
BOOIIIITO [1a 3arnouHe. [lopanyu BakBa IIpakca Ha CyLOT, JABHOCTA He MOXKe Oa
mobue I1esI0CHA CIIMKA 38 YCIIOBUTE IIOL KOV Ce BOOM eeH KPUBUUEH [IPeIMeT,

a Cce ocTaBa IIPOCTOP 3a I'pelllKa U IIPpV MeOUYMCKOTO M3BECTyBabe.
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Vako e HECIIOPHO [eKa CYOeYKUOT CYAMja OGHOCHO CYLCKMOT COBET MOXeE La
OLJIyuM OLHesIHM OeJIOBM Ha IJIaBHATA PacllpaBa [a He Ce CHMMAaaT, Of Hocera
HabJbyOyBaHMUTE [IOCTAlIKM Ce YTBPOM OeKa CHMUMATEINUTE Ce OTCTPAHyBaaT
of cynHMuuTe 6e3 3a Toa na 6ume LOHECEeHO pelleHye Koe IMcMeHo 61 6miio
BMETHATO Ha CyLCKMOT 3anmucHuK. CO BAKBOTO [IOCTAIIyBakhe He Ce TOYNUTYBA
BO LIEJIOCT LO3BOJIATA HA [IPeTCeHaTesoT Ha BpXoBHMOT cyn. 3a 0BOj IPOIyCT
ce OUCKyTMpalle [OMely MIpPeTCTABHULM Ha XEJCHMHIIKMOT KOMUTET 3a
BpeMe Ha cpepbaTa co TpuecetnHa cyomuu Bo Ocuosen cyn Cxomje. Crioper,
CYyOMUMUTE, IPOCTOPHUTE yCJIOBY HE [O3BOJIyBAaT CHMMAarbe Ha IelaTa CyLCcKa
pacupaBa, a ¥30aBarmeTO Ha LO3BOMM HA CUTE MEeOMyMM IITO Toa ro 6apaar
o[ cTpaHa Ha BpXOBHMOT Cym mpuUOOHeCYBa LO €IHAKOB TPETMaH KOH CUTe
umB. Cenak, mo cpembara, Bo npemmeroT A.J. um gp. KOK.6p.80/12 na
cHUMATEenuUTe U GOTOPENOPTEPUTE MM 6ellle JO3BOIEHO [a ja CHUMAAT L1eJ1aTa
o6jaBa Ha IIpecymara IITO IIPETCTaByBa YeKOp BO IO3UTMBHA HACOKA M € 3a

II030paByBabe.

Bo oxiroc Ha cauMare/doTorpadupatbe Ha rpafaHCKUTE MOCTANIKY, 3aKOHOT
3a TapHMYHATA TTOCTAIIKA He CONPXM Moce6HM onpenty co KOou ce I03BOTyBa
uM 3a6paHyBa CHMMAarmbeTO OOHOCHO doTorpaduparmeTo Ha CymcKaTa Moc-
tanka. MefyToa, CyncKMoT AeloBHUK'® ro ypemysa oBa mpaliaie BO WieH
104 cTaB 3, KaJie e HaBe[eHo HOeKa BM3yesnHoTo (BuHmeo) u 3By4HOTO (aymmo)
cHUMaIbe, M3BeCcTyBambe 1 dhoTorpadupare BO MapHMUYHATA ITOCTANKA U BO
TIOCTAIIKaTa IO YIIPaBEeH CIIOP MOXe [a ce BPIIM IO ofmo6peHMe Ha IpeTce-
[aTesloT Ha CYMOT, CO MPETXOMHO MpubaBeHO MUCJeHe Ha CymoujaTa Koj
ToCTaIyBa 110 MPeIMeTOT 1 CO MIMCMEeHa COTJIaCHOCT Ha cTpaHkuTe. CMeTaMme

OeKa BaKBaTa IIOCTaBEHOCT Ha YIEHOT € IIoOpangM CyImITMHAaTa Ha CIIOPOBUTE,

KOM Ce TparaHCKO-TIpaBHU.

CormacHo o,upe,u6MTe on 3aKOHOT 3a [IapHM4YHAaTa IIOoCTaIlKa ce BOoLaT U
CYOCKNTEe CIIOPOBM 3a KJIeBeTa, HaBpelda U JIMCKpMMMHaHMjaTa. ]._.[Opa,D;I/I
CBOjaTa IIprpona, OBME CIIOPOBM MOXXAaT [Oa 6I/I,D;aT on 0CcOBGeHO 3HAYEHe

3a jaBHOCTa, ma 3aToa e MoTpebHO M BuayenHo (Bumeo) u sBy4uHO (aymmo)

16 ,,Cny»x6eH BecHMK Ha Penybnuka MakegoHuja“ 6p. 66/2013.
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CHMMAMe Ha PacCIpaBUTe KOM Ce BOMAT INIpe[ rpafaHCKUTe CYOOBM 3a OBME
npenmety. Ho, cormmacHo nocraBeHocTa Ha wieH 104 of CyOCKMOT OeIOBHUK,
coryIacHOCT Tpeba Ia JamaT CTPaHKUTe BO IIPEIMETOT, IITO € 0CO6eHO TEIIKO
ma ce nocturte. Vimeno, Bo npegmetotr A.A. u gp. PO 121/13 na OcHosen
cyn l'octuBap xame ce Gapallle yTBpLyBakbe Ha OUCKPUMMHAIMjA IO OCHOB
Ha TOJUTHYKA PUIIAMHOCT, 6ellle [OCTaBeHO 6apaibe 3a BU3yesHO (BUIEO)
u seyuHo (aymmo) cHUMame Ha IJlaBHATA pAacIpaBa, Kafe I[O3UTUBHO
MMCIIeHe afoa M IPeTcenaTesIoT Ha COBeTOT u Tyxkurenute. Cernak, nopanmu

HEraTMBHOTO MMCJIEH-e Ha TyKeHuTe, 6apareTo Gellle ogoMeHo.

3.3 3aWTUTEHMOT CBEAOK KaKO NPUUYMHA 3a UCKITyYyBaHe Ha
jaBHOCTa

Cremej&y T CymCKMTe ITOCTAIlKYM BO KOM KaKO CBEMOIM Ce jaByBaaT Jiuila
CO IPUKPVMEH MOEHTUTET, HabJbyoyBauKMOT TUM YTBPOM OeKa jJaBHOCTA II0
IIPaBMJIO Ce MCKIIYUyBa Of cynHuIMTe. Bo 0BOj KOHTEKCT, ocobeHo cakaMe Ia
ro ucrakueme npegmetotT Jb.B. u gp. KO.6p.2917/12 na Ocuosen cyn Cxonje
1. VIMeHO, BO 0BOj CYLCKM IIpoliec of cTpaHa Ha npod. o-p lopmau Kanajunes,
fellle MCIpaTEHO M3BECTyBakbe OeKa UCTUOT BO yJIOTa Ha HayueH paboTHUK,
KaKo Ipodecop 1o KpMUBUYHA [TocTanKa Ha [IpaBumoT dakynreT ,,JycTuHmjan
I” u mpercemaTen Ha XeJCUHIIKMOT KOMUTET, K& TO HAbBJBYOyBa CYOCKMUOT
npetpec. [TosuTuBHO MMUCIIebe 3a CTPyYHAaTa jaBHOCT fa He 6uOe UCKIyYeHa
Ol PacIMTOT Ha 3alTUTEHMOT CBENOK [Oafe M jaBHaTa OOBMHMTENKA, KaKo
Ipensyarady Ha CBEIOKOT, CO IINTO 3a IIPB IIaT ce IIOKa)ka BoJija Of CTpaHa Ha
jaBHOTO OOBMHMTEJICTBO 3a IIOTOJIeMa TPAHCIApPEeHTHOCT BO IIOCTAIKaTa
Ha COCJIyllyBakbe Ha 3amwTureH cBemok. Cermak, COBETOT OmIydYM La ja
MCKIIyYM jaBHOCTA BO ILIEJIOCT, BKIYUMTENHO M CTpydYHaTa jaBHOCT. CMeTaMe
IeKa KOHCTAHTHUTE OMOJIYKM Ha COBETUTE 3a MCKIyUyBalbe Ha jaBHOCTa BO
IIpegMeTy Kafle Ce jaByBaaT 3allTUTEHM CBefOlIM He OBO3MOXKYyBa IIPOCTOP 3a

YTBpOYyBame Oajivt ce OCTBapyBa IIPMHIIMIIOT Ha d)ep M IIPaBMYHO CyLOeme.

OcobeHo He Tro cMeTaMe 3a OIlpaBOaHO MCKJIYyYYBarbeTO Ha CTpydHaTa
jaBHOCT, KOja €OVMHCTBEHO 6u ro ciiegeria IOCebHMOT HAauMH Ha cocyiymyBame

Ha 3allITUTEHMOT CBEOOK, a CO ILieJl Oa ce YTBpAOM IIpMMeHaTa Ha 3aKOHCKUTe
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ompernby co Kou e ypedeH HauMHOT Ha 3allITUTa Ha cBemoluTe Bo Penmybnmka
MaxkenoHuja ¥ HEroBOTO BIMjaHME BpP3 MNPUHUMIIOT Ha (ep ¥ IPaBUUHO
cymeme. CakaMe Ja IOTeHIIMpaMe IeKa BO MOHMHA CYyOCKUTe coBeTu Tpeba
Ia ja KOpMCTaT MOXKHOCTa INpenBMOeHa BO WieH 355 CTaB 2 Of HOBUOT
3akoH 3a KpuBMuHaTa nocTtanka (ompenbaTa Gerle comp>kaHa M BO CTApMOT
3aKOH) Ha IVIaBeH INpeTpec Ha KOj € MCKIydYeHa jJaBHOCTA [a IPUCYCTByBaaT
OOmeNnHM CIyK6eHM IMIla, HAYUHM U jaBHY paboTHMUIIM. 3a OBaa MOXKHOCT Ce
OVCKyTHpallle IOMel'y IpeTCTaBHMUIM Ha XeJICUHIIKMOT KOMUTET 33 BpeMe Ha
cpenbata co TpueceTuHa cynuy Bo OcHopeH cyn Cxomje. [ IpeTcTaBHMIINTE Ha
XeICHMHIIIKMOT KOMUTET IIOCOUMja JeKa Ke IIPOAoJiKaT fa ucipakaaT 6aparba
BO CBOjCTBO Ha HAyYHM U jaBHM pabOTHUIIN, a CYOUNUTE Cce coryiacuja baparmaTa

IIa TM pasTileqyBaaT 3a CeKOj IpeaMeT ONNeITHO.

4. lpaBoTo Ha 3acTanyBatbe 0f, CTPaHa Ha NpaBeH
3acTanHuK/6bpaHuTen

Unenor 12 on YcrasorT Ha PM yTBpoyBa Oeka cekoe Jjmile ¥MMa [IpaBO Ha
©paHMUTeN BO CyOCKaTa IIoCcTalka. Bo uneHoT 6, cTaBs 3, Touka B, off EBporickara
KOHBeHIIMja 3a 3alllTUTa Ha YOBEKOBUTE IIpaBa ce HaBeOyBa JeKa CeKOj uMma
IpaBo Oa ce OpaHM CaMMOT MJIM CO MOMOII Ha GpaHMUTeN] IO CBOj usbop, a
IOKOJIKY He pacIliojiara co CpeACcTBa Oa IiaTu 6paHuTern, na nobue 6ecniaTeH
ciy»x6eH afBOKAT KOra TOa IO HAJIOXKyBaaT MHTEpecuTe Ha IpaBmaTa. Bo
YIEHOT 70 Ol HOBMOT 3aKOH 3a KPMBMYHATA ITIOCTAIIKA BO IIEJIOCT € [Ipe3eMeHa
crioMeHaTtara ompernba on Kousenujara. Copen mpakcara Ha EBpOmCKuoT
Cyl 3a YOBEKOBM IIpaBa, KOra Ce OjIydyBa [ajM MHTEpPeCcuTe Ha IpaBaaTa
HAJIOXKyBaaT OecIulaTHa ombpaHa Mo ciayX6eHa OOMKHOCT, BAXXHU ce TPU
dakTOpM: CepMO3HOCTA HA KPUBUUYHOTO MHEJIO M TEeXMHATA Ha MOXKHATa
KasHa; CJIOKEHOCTA Ha MIPEeIMEeTOT; M COLMjaIHNUTe U JIMYHUTE NIPUIMKKU Ha

06BuHeTHOT."

ITpy omnmyuyBameTo Oany Ha HEKOoe JuIle ke My ce ompeneny OpaHuTesn

fecriaTHO ¥ IO CiIy)XO0eHa IOJKHOCT, Ol JIMIIETO He cMee Oa ce bapa Ia

17 KyapaHTa npotus LBajuapuja, Annmkauuja 6p. 12744/87, 24 maj 1991, napa. 33-35.
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MOKa)kyBa ,,BOH CEKOe COMHEBalhe" [eKa He MOXXe [a CU NO3BONU [a IUIATU
3a HEroBOTO TpaBHO 3acTamyBabe.'’ [Tomaramy, unenor 8 o Kousennujata
3a salITUTa HA YOBEKOBUTe mHpaBa (IpaBO Ha MPUBATHOCT) ja rapaHTupa
NIpMBMUJIETMjaTa Ha JOBEPIMBOCT IToMely O6BMHETMUOT U HEFOBMOT OpPaHMUTE.
Cnopep npakcaTta Ha EBpOIICKMOT Cy I 32 YOBEKOBM [TpaBa, KOPECIIOHAeHIIN]aTa
roMely o6BMHETMOT M HEroBMOT OpaHMTEN MMa KapaKTep Ha [IPMUBATEH U

IOBepPaMB omHoC.

4.1 YnoraTa Ha 3actanHuuuTte/6paHuTennte Bo CyacKkuTte
nocTanku

[To 3aBpuIyBatbe Ha IpaBeH (GaKyJITET, IMIETO KOe MMa HaMepa Oa paboTu
KaKO aJBOKaT MOpa Oa Ce CTeKHe CO IIPUIPABHUYKM CTaX O HajMasiKy
IBe TOOMHM M [a IIOJIOXKM IIpaBocymeH ucnuT. [IpaBHOTO obpasoBaHue e
OKApaKTEPU3UPAHO KAKO IIPEMHOTY TEOPETCKO M CKOPO M Ha He BKIyYyBa
Ipakca BO CcymHMIA. [IpMIPaBHMUYKMOT CTaXX HajuecTO ce OCTBapyBa CaMo
dopManHo, a KaHOMIATUTE MHOI'Y PETKO Ce CTEKHyBaaT CO HEOIIXOOHUTE
BEIITMHY 33 3acTalyBaibe Ha KIMeHTHU. [lo CTeKHYyBameTO CO amBOKATCKa
NUIIeHIla, aOBOKaTUTE CBOUTE 3Haela M BeUITVMHM I VHAIpenyBaaT
EeIMHCTBEHO IIO COIICTBEHA MHMIIMjATMBA, OOHOCHO HE IIOCTOM CMUCTEM Ha

KOHTMHYMPaAHO 06pasoBaHMe.

Bo majromemmor pmen Ha HabByoyBaHMUTE CYLOCKM IIOCTAINKM CTPAHKUTE
BO IIOCTalKaTa MMaa OpaHuUTeNn Mau O6paHUTeNyM KoM T'M m3bpaje caMuTe.
HabmynyBaunte He 3abenexaa HUTY eOHO oOnOMBaibe 3a Ha3HAUyBarbe
Ha GecmyiaTeH OpaHUTEN IO CIyKOeHa HOJDKHOCT O CTpaHa Ha CYLOBUTE.
Hanpotus, 8o npegmetot J.B. u gp. KOK 6p.59/12 na OcHoseH cyn Ckomje
1 6GecIiaTeH afBoOKaT My 6ellle Ha3HaueH Ha BpaOOTEHO JIMIle IPOTUB Koe Ha
KpajoT of mocrankara Oelle m3pedeHa yciaoBHa ocyma. Cmopen Toa, MOXxe
Ia ce 3aKJIyuM [eKa CyLOcKaTa IIpakca Koja ce ofHecyBa Ha HasHAUyBakbe Ha
O6paHuUTeNny Mo ciIyX6eHa JOIKHOCT € BO COTVIACHOCT co YeTaBoT, EBpornckara

KOHBeHLU/[ja 3a 3alITNTa Ha YOBEKOBNMTE IIpaBa M 3aKOHUTeE.

18 Makenu npoTtus lepMaHuja, Annukaumja 6p. 8398/78, 25 anpun 1983, napa. 34.

19 Kemben npotus Ob6eamHeToTo KpancTteo, Annukauuja 6p. 13590/88, 25 mapt 1992,
napa. 48

36



4.2 becnnateH cny>xbeH agBokar

HabmynyBaunte 3abenexaa nexka OpaHUTeNNTe Ha3HaUeHN 110 CcIyKOeHa qoII-
JKHOCT He Ce CeKOoralll akKTVBHM BO IIPeOMEeTUTe BO KOU 3aCTallyBaaT CTPAHKN
IIITO He pacIioyiaraaT CoO CPeCTBa 3a aHTaXMparbe Ha 6paHUTeN [10 COIICTBEH
usbop. OBa ocobeHo Geme 3abenexaHo Bo mpemmeror BJI. m gp. KOK.
6p.8/08 na OcuoseH cyn Ckomje 1 Bo KOj MHOTY MIOaKTMBHM Ce allBOKAaTUTe
KOM CTPAHKMUTE I'M 3aCTallyBaaT 3a HaJOMeCT, OTKOJIIKY OHMEe HasHadeHU II0
cnyx6ena momkHocT. OBaa cocTojba ja moBemyBa BO IIpalllathe epeKTUBHOCTA
Ha ombpaHaTa Ha OHMe TpalaHy IITO He ce BO cocTojba ma HajMaT GpaHuTen
110 ¢BOj n360p. VI moKpaj HeaKTUBHOCTA Ha HEKOM Off CITyK6eHMTe OpaHUTeNHn,
HabBYIyBauKMOT TUM He 3abejexka CiIydaj BO KOj CyOMjaTa pearupallle Ha
HecoonBeTHaTa ofgbpaHa. by cakase ga HamoMeHeMe [IeKa CIIOpel IIpaKcaTa
Ha EBpomCKMOT cyr 3a YOBEKOBM IIpaBa CYLOBUTE Mopa IOa pearmpaar Kora
oumurIenHo Ke 3abesekaT HeCOOOBETHAa ombpaHa O cTpaHa Ha CiIyX6eHUTe

6paHUTeNM UK 38 TAaKBaTa ofbpaHa ke Mo3HaaT Ha OpyT HaumH.?°

Hajronemute HemocTaToM Ha CUCTEMOT 3a 0be3benyBatbe Ha OpaHUTENN 10
cny>kbeHa MOJDKHOCT Ce HEeIMOCTOeH-eTO Ha jacHM IpaBuia Py HasHadyyBa-
IbETO, KAKO ¥ HEIOCTAIlyBalbeTO Ha TMe OpaHMTeNny IO 3aBPIIETOKOT Ha
[IPBOCTEIEHATA I[IOCTAllKa. bpaHuTeNM o CiayX6eHa HO/DKHOCT HasHAYyBa
CyOOT Of COIICTBEHA MHTepHa JMUCTa Ha 3aMHTepecupaHy amBokaTu. Am-
BOKATUTE Ha TUE JIMCTU Ce HajuecTO MJIaAM M aHTaXMaHOT KaKo 6paHuUTenun
o cy»X6eHa MOMKHOCT I'O KOPMUCTAT 3a CTEKHyBalhe Ha UCKYCTBO. He mocTon
cucTeM 3a ciaydyaeH m3bop Ha OpauuTen on oduimjameH perucrap. Osaa
cocTojbamonpuHecyBa oo IperojgemMa ciio60oma Ha CyLOBUTE IPU OIJIYUYBAbeTO
KOj 6panuTen Ke bume HasHavyeH. HajoMecTOKOT KOj ro mobmBaaT ciny»xbeHuTe

afBOKATY € IBOjHO ITOMaJI O OHOJj YTBpHeH Bo AnBokaTckara Tapuda.

HabmynyBaukmoT TvM of cTpaHa Ha CIy)XOeHUTe agBOKaTu Oellle M3BeCTeH
IleKa CyOoT HaJOMEeCTOKOT I'O MCIIaka CO FOJIeMM 3a0IIHYBakha, YeCTo IO 11e-
JIOCHOTO 3aBpIIyBatbe Ha CyLCcKUOoT mpotiec. OBa OOIOIHUTENHO ja TOBeLyBa

BO IIpalatke epeKTUBHOCTA Ha onbpanara. Ciy»xbeunte 6paHuTenn qoousa-

20 Yekana npotus MopTyranuja, Annukaumja 6p. 38830/97, 10 oktomBpu 2002, napa. 60.
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aT HaOMEeCTOK eMHCTBEHO BO IIPB CTEIIeH Ha ITocTamnyBatke. [ lopany BakBara
cocToj6a, TMe HajuecTo He IIOOHEeCyBaarT »Xajby Ha IIPBOCTEIeHUTe [IPECynN.
HexopucTermeTro Ha IpaBHM JIEKOBY MOXKe [a MMa HeTaTMBHU MIOCIIeOMIN 3a
CTPaHKMUTE, & 0COGEHO 3a OHME KOM Ce HaoTaaT BO IIPUTBOP MJIM 3aTBOP, He IO

pasbrpaaT MaKeOOHCKMUOT jas3uK, UM Ce HelIMCMEeHN.

5. [paBoTo Ha He3aBMCEH, HENpPUCTPaceH
M KOMNETEeHTEH cyf,

Unenot 12 opn YcrasoT Ha PM (usmener co ycrtaBHmoT Amanmman XXV)
YTBpAYBa IeKa CyLcKaTa BJIacT ja BpIIaT cymoBuTe. CymoOBUTe ce CaMOCTOjHM
v He3aBucHU. CymoBMUTe CyIaT Bp3 OCHOBA Ha YCTABOT ¥ 3aKOHUTE U MelyHa-
DPOOHMTE HOTOBOPM PaTMGMKYBaHM BO COTJIACHOCT CO YCTaBOT. BumoBuTe,
Ha[JIeXKHOCTA, OCHOBAHETO, YKMHYBAKETO, OpraHmsalmjaTa UM COCTABOT Ha
CYyLOBMTe, KaKO M IIOCTAIlKaTa [Ipef HMB, Ce YpenyBaaT co 3aKOH. Bo umeHoT
6, ctaB 1 on EBporckaTa KOHBEHIIMja 33 YOBEKOBM IIpaBa € HaBeOeHO OeKa
CEeKOj MMa IpaBO IIPAaBMYHO M jaBHO, BO pa3yMeH POK, Npef He3aBUCEH U
HEIIPUCTPACEH CO 3aKOH BOCIIOCTABEH CY[ Ia 6MOaT pasriefaly U YTBPOEHNU
HEroBMUTe TpalfaHCKM IpaBa M OOBPCKM MJIM OCHOBAHOCTA Ha KaKBU OMIIO
KpUBUYHYM OOBMHeHM]a TpoTUB Hero. Criope[ mpakcaTa Ha EBPOICKMOT Cy
33 YOBEKOBM IIpaBa HOKOJIKY CyOMjaTa ro 6asupa CBOETO OOIydyBaibe IIpeq
Ia I'M pasriena OOKasuTe KOM OM IO IOTKPENMJIE HETOBOTO PEe30HMpAaibe
Toa Ke ce cMeTa 3a HEOCHOBAaHO M HENO3BONMBO cropen UsneH 6, cTaB 1 of

Kousennujara.**

Op romeMa Ba)XHOCT 3a HE3aBMCHOCTA M HENPUCTPACHOCTA Ha CYLUUTE
e IOCTOeHeTO HAa CUCTEM 3a CiydaeH M300p Ha IpegMeTy II0 KO Tue Ke
nocranysaat. CymosuTe Bo Peny6nuka MakemoHuja KopucTaT YHUDUIIMPAH
VIHpopMaLMCKM CUCTEM 3a aBTOMATCKO YIPaByBaibe CO CYLCKM IIpegMeTy
(AKMWC) mpeky Koj, IOKpaj APyTOTO, Ce BPIIM aBTOMAaTCKa pacrpenenfa Ha
[IpegMeTHUTe IO CYLMU U Ce CJIeOM OBVDKEHeTO Ha IpenMetuTe. BaxkeH e ucto

Taka ¥ n360poT Ha cynuuTe Koj Bo Penmybnuka Makenonuja, BO COTJIACHOCT CO

21 ®ej npotms AscTpuja, Annukaumja 6p. (14396/88, 24 dbespyapu 1993, napa. 34.
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Usen 38, cTas 1 of 3aKOHOT 3a cymoBuTe® e 6e3 OrpaHMUyBatbe Ha Tpaeke Ha
MaH[aToT. CIIopeneHo Cco APYTUTE HOCUTENM Ha jaBHYM QPYHKIIMUMY, IJIATaTa Ha
cyouute Bo Penybinuka MakenoHmja e pellaTUMBHO BMCOKA IIITO 61 Tpebaso na

OOIIPpMHEeCe 3a HMBHATA He3aBMCHOCT M HEeIIPMCTPAaCHOCT.

3a eleH CyII Ia ce CMeTa 3a HelIPMUCTPaCeH, HEOIXOMHO € BO Hero ma paborar
CyOUY KOU I'M IPETCTAaBYBaaT CUTe IIPUMIaOHNIIM Ha 3aeHMUIIMTE BO OpXKaBaTa.
Bo VsBemTajoT Ha HapomuuoTr npaBobpaHuTesn 3a cliefeheTo Ha IpuMeHaTa
Ha HAUYeJIOTO Ha COOMBETHAa M [IpaBMYHA 3acCTAaIlleHOCT 3a 2012 rogmMHa ce
HaBemyBa ,CormienyBajky ro BKyITHMOT 36Mp O JOOMEHMUTE MOmAaTOLIM Of 27
OCHOBHM CyHa Ha TepuTopujaTta Ha Penybnmuka Makemouuja 3a 2012 roguHa
MOXKe [la ce KOHCTaTupa cjIefHaTa coCcTojba Ha 3aCTalleHOCT Ha 3aeqHUIIATE:
Maxkepmouim - 83,8%, Anbauuy - 10,5%, Typum - 1,6%, Pomu - 0,9 %, Cpbu -
1,0%, Bracu - 1,3%, Bommanu - 0,5% u npyru 0,4%. Kaj ocHoBHMUTE cymoBM nMa
ofpeneH HO MHOTY MaJl HAMTPEIOK Ha IIJIAHOT Ha CIIPOBEIYBAbeTO Ha HAYeJI0TO
Ha COOABETHA U IIPaBMUHA 3aCTAIleHOCT BO OLHOC Ha IIPETXOOHUTE FOOUHMU,
opaau IITO YKaKyBaMe Ha CIIOPOTO TEMIIO Ha BpaboTyBarbe Ha JIUIla KOU He
npunaraaT Ha MHO3MHCKATa 3a€OHMIE, a OCOGEHO Ha HYMBHATA 3aCTAaIlleHOCT
Ha pakoBonuM GyHKuMK.“*® Canuna e coctojbara u BO YeTupuTe Aenaiuonmn
cynmosu. Criopeq Toa, OCBEeH BiacuTe, HUTY eHa Opyra MajIlMHCKA 3aeqHMUIIA

He e I[IpaBMYHO 3acTalleHa BO CyOgOBNMTe BO OpXXaBaTa.

HesaBucHocTa 1 HenpucTpacHOCTa He CYOUMUTE ce OTJlefla M IIPEKYy HUBHMUOT
OIHOC KOH APYTMTEe YYecHMIM BO mocTankaTa (06BMHETH, OIITeTeHMU, jaBHU
OGBMHUTENM, TYXUTeNN, Ty eHy, 6panuTenn uTH.). HabbyoyBauykmuoT Tum
3abenexa [OeKa CYyOUMUTe ce TeHepalHO NpodecuoHaNHM BO OTHOCOT KOH
IPYTUTEe YIECHUIIMTE BO IIOCTAIIKATA, HO [IOCTOM OIpeLeHa OIMCKOCT IoMery
CyOMMUTEe ¥ jaBHUTEe OOBMHUTENM KaKO M IIONOBOJIEH OOHOC O CTpaHa Ha
CyOMUMUTE KOH IIOCTapMUTe M IIOMCKYCHM AIBOKATM, HACIIPOTM OLHOCOT KOH
[IOHEMUCKYCHNUTE aBOKATMN.

22 ,CnyxbeH BecHUK Ha Penybnuka MakegoHuja“ 6p.58/06, 35/08, n 150/10.

23 HapopeH npaBobpaHuTen, M3pewTaj 3a cnefereTo Ha NpuMeHaTa Ha HavyenoTo Ha
coofBeTHa M MpaBuyHa 3actaneHocT 3a 2012 roguHa, ctp. 28-30, Ckonje, anpwun
2013 rogmHa, goctarneH npeky: http://ombudsman.mk/upload/documents/2013/Iz-
vestaj%20-SPZ%20-za%202012.pdf (nocnenex npucrtan: 4 jynu 2014 roauHa).



CoMHuexn 3a mpucTpacHoCT 6ea sabenexaun Bo npenmetoT J.B. m gp. KOK
6p.59/12 na OcHuoseH cyn Cxomje 1. VIMeHO, Ha [eHOT KoTra 6ellle 3aKaXaHo
06jaByBameTO Ha IIPECYHATa, CYOCKMOT COBET OIJIyUM IIPENMETOT [a I'O BpaTHu
BO ¢a3a Ha ITIaBeH IIPeTpPec M BO UCTUOT MOMEHT, 6e3 3Haete Ha OOBUHETUTE
¥ HUBHMOT OpaHMTEJ, COOIIITK HOeKa MIpeld CyLOT Ke CBeLouM JIMIe Koe
HaABOMOHO AoroBapasiio mpomakba Ha mmoT co J.B. CBemokoT TBpmele mexa
TOj 33 3eMjUIITETO IPeroBapas BO HETOBO MMe M BO UMe Ha HETOBUTE COCenu
KOM TO OIIOJIHOMOIITHMIIE IIPeKy IMUcMeHo nonuoMmomHo. J.B. Herupamnre gexa
HEKOTAlll ce CPeTHAJI CO CBeIOKOT I10 IIITO 6paHUTENIOT 106apa IIOIHOMOIIHOTO
Ia 6MIOe Ipe3eHTMPAHO KAaKO HOKa3 Ipen cymoT. Bo Toj MOMEHT CYLCKMOT
COBET ja HANYILITK CYOHMIATA M IO 20 MUHYTHO COBETYBalbe COOIIITHM HeKa
IIpemJyIoroT ce onbuBa, a CyncKaTa IIOoCTallKa 3aBpliryBa. Bo mpecymaTta co koja
cuTe o6BMHETH 6ea OTIaceHM 3a BMHOBHY, CBEOUEH-ETO Ha CBELOKOT bGelle

VICKOPMICTEHO KaKO eoeH o[ IVIaBHNMTe NJOKa3lM 3a BMHAaTa Ha J.C.

Bo npenmerure A.J. m gp. KOK.6p.80/12 1 T.K. u gp. KOK.6p.51/13 Ha
OcHoBeH cyn Ckomje 1 6elre 3abesiekaHO HaMyIITakhe Ha CYOHMIIATA Of
CcTpaHa Ha CyOMja WiIeH Ha CYOCKMOT COBET BO TEKOT Ha IIocTallkaTa. Bo
npenmetoT AJI. n gp. KOK.6p.80/12 mpeTcenaTenoT Ha CyACKMOT COBET '
sanpalna 6paHnTeNNTe Ha OOBUMHETUTE Oany uMa IoTpeba of IpeKMHyBambe
Ha IIOCTAIKaTa [ofeKa CyoMjaTa, YieH Ha CyICKMOT COBET, OTUIIE [a Ce Halue
BOMa IIO IITO TME OLTOBOPMja HEraTMBHO M CYIOCKAaTa IIOCTAIlKa IIPOIOJIKM
6e3 HEeroBO NPUCYCTBO. Bo BpcKka co oOBa, 61 cakaje [Oa MOTeHIMpaMe OeKa
cornacHo Ynen 307 of cTapmoT 1 YjieH 357 o HOBMOT 3aKOH 3a KpMBUYHATA
[IOCTAlKa [IPEeTCEeNATENIOT, WIEHOBUTE HA COBETOT M 3AlIMCHMYAPOT KaKO U
CYOUUTE U CYOUNUTE TTOPOTHMUIM MOPAAT HEIIPEKMHATO [la IPUCYCTBYBaaT Ha
rnaBHMOT nperpec. OmobpyBameTo of OpaHUTeIUTe CyAMja HaKPaTKO Aa r'o
HANYIITY CyLEeHeTO He I'M 0cIo00AyBa UJIEHOBMUTE Ha CYLCKUTE COBETM [a

IIoCTalryBaaT CIIPOTMBHO Ha 3aKOHOT.

[To omHOC Ha KOMIIETEHTHOCTA Ha cymoBuTe, Bo mpemmeror B.Y m gp. PO
6p.95/2013 Bo OC TocTmBap kOj ce opmHecyBallle Ha OMUCKPMMMHAIM]a

Iopanoy IIOJIMTUYKa IIPUIIAOHOCT, € HOOHeCeHa HeraTMBHa CyOCKa OLJIyKa
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3a TYXXUTEJINTEe, CO HAaIlOMeHa Of CYLCKMOT COBET LEeKa TYXXUTENIUTe IIPef,
Ioa nopHecaT Ty»6a Tpebaslo ma momHecaT mpeTcTaBka no Kommcmjara sza
3aIITUTa O OUCKpuMMHanuja. [Ipeky oBoj IpuMep cakaMe Oa UM IIOCOUUME
Ha cymumuTe Bo Pemy6nmka Maxemonwuja mexa Komwmcenujara 3a samrura of
OUCKPMMMHAIM]a € He3aBMCHO TeJIO KOe HOCM MMUCJIEHAa U IIPEIOPaKu IIo
[IO[HECEeHN NIPETCTAaBKM 3a HABOAHA AMCKPMMMHAIIMjA M He e IPefycioB 3a

CYLCKAaTa 3alllTUTa Of OUCKPMMUHAIINM]A.

Des pasnuka pany XpTBUTE Ha IOMCKPMMMHAIIM]ja ce obpaTwuile WIM He
ce obpatune mo KomucujaTa 3a 3amTmuTa OO OUCKPMMMHAIIM]A, MOXKAT Oa
[IOBefdaT CyLCKa IIOCTallKa 3a YTBPLYBabe U 3allTUTA O OUCKpuMMHanyja. Bo
CIIy4auTe KoTa e IIOBe[eHa IIOCTallKa M KOTa e JOHEeCeHO MUCIEHEe Off CTpaHa
Ha KomucujaTa 3a sanmItura of AMCKpUMMHAIM]A feKa BO KOHKPETHMOT CIIy4aj
6ura cTopeHa OUCKPUMMHAIM]jA, MUCIIEHHETO MOXXe Ia Ouae MCKOPMUCTEHO
KaKO [OKa3 BO CyLOCKaTa IIOCTaIlKa, KOe cellaK, Ha HMKAKOB HAUMH HE IO
06Bp3yBa CYIOT Ha ja OoHece McTaTa omjiyka. Bo umen 26 on 3akoHOT 3a
CIipeuyBaibe M 3alllTUTa Of OUCKPMMMHALMja e HaBemeHo Oeka Kommcwujara
[OCTalyBa IIO NIPEeTCTaBKaTa OOKOJIKY IIOCTAalKaTa MIpel CyHOT 3a MCcTaTa
paboTa He e BeKe IOBedeHa MIM IIPABOCUIIHO 3aBplleHa. Bo ciyuaj ma e
IoBeneHa mocTanka npen Komucnjata 3a 3amiTiTa o DUCKPMMMHAIIM]A M Taa
cé yITe ma HeMa OOHEeCEeHO OIJIyKa II0 IOoLHeceHaTa IIPeTCTaBKa, XKPTBaTa Ha
HaBOLHA OMCKPMMMHAIMja MOXKe [Ia IIoBele Cy[LcKa [IOCTallka M 3a Toa [a ja
m3BecTu KoMmmceyjata 3a 3amITuTa Of OUCKPMUMMHAIM)E, CO LITO IIOCTAIIKATA

npen KoMucwujara ke 6ume conpeHa.

5.2 Cyanu nopoTHMUMU

[maBHMOT 3aKIy4YOK Of CUTe CJIeIeHU I[IOCTAllKM BO OOHOC HA CYOUUTE-
TIIOPOTHUIIM € feKa THe He ce IIepLMUIMPAHM KAaKO COCTaBeH el Ha CYLCKMOT
COBET KOj OIJTyYyBa BO KOHKPETHMOT IIPeIMeT ¥ IIOKPaj TOa IIITO BO COBETOT
ce MHO3SMHCTBO CO IIPaBO Ha IJIac MIPM OJIydYyBarbeTo. 3a BAKBMOT BIIEUATOK
IIPUIOOHECYBA M CAMOTO OOHECYBaH-e Ha CyOUUTE-IIOPOTHUIINM, KO BO Iejl Of
IIOCTAIIKUTE Ce He3aMHTepecupaHy 1 ja HamyLITaT CyOHUIIATa 6e3 IPeTpPecoT,

OIHOCHO pacrpaBaTa ma 3ampe. Bo npemmetor A.A. m gp. PO 121/13 na
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OcHoBgeH cygn ['ocTueap, efet of CynmMmuTe-IOPOTHNULIM ja HATTYIIITY CYOHMIIATA
3a BpeMe Ha IJIaBHATa paclpaBa BO IIEPUON KOora efeH Of TYXUTEIUTE
ImaBallle McKa3. Bo 0BOj ciryuaj, ommmyka 6ellle joHeceHa ITOJIOBUHA Yac OTKAKO
3aBpIIM IJIaBHATa pacllpaBa. Ha6J’by,]1yBa‘-IKI/[OT TUM, BO IIOCTAIIKMUTE KOU
v HabrpymyBallle, He 3abeyeXa HUTY €OHO IIOCTABEHO IIpallaibe O CTpaHa
CyOMja-TIOPOTHMK M IIOKPAj TOA IIITO OBA IIPABO UM € JO3BOJIEHO CO 3aKOHOT 3a

KpuBMYHAaTA IIOCTAaIIKa.

6. EnHaKBOCT Ha OpY)XjeTo U TOBap Ha [LOKaXyBatbe

6.1 EpHakBOCT Ha opyXXjeTo

Cnopen mpakcaTa Ha EBPONCKMOT Cyl 3a 4OBEKOBM IIpaBa, €IHAKBOCTA Ha
OpY’KjeTO O3HAUYBAa eQHAKBA MOXHOCT 3a CEKOja CTPAHKA BO IIOCTAIKATa fa
T M3JIOXM CBOUTE BULYBaIbaTa U 06pasjioKM CBOUTE apTyMeHTHU IOBP3aHU
CO KOHKPETHMOT CYLCKMUOT MIPeIMeT IIOf YCJIOBY KOM CTpaHKaTa HeMa [a ja
IOBEMaT BO IIOHEINOBOJHA IMOJNIOXKGA HACIPOTU HEJSMHMOT HpOTUBHMK.> Bo
roseM 6poj Off CBOMUTE IpEeCyu INTO Cce OIHeCyBaaT Ha IMPABUYHO CyleHe
rapaHTMpaHO CO UJIeHOT 6 of EBporcKaTa KOHBEHIIM]a 38 YOBEKOBM IIpaBa,
EBpormnicknoT cyn ja cMeTa emHAKBOCTa HAa OPYX]eTO KAKO COCTABEH Hesl Ha
Kousennujara. Bo usmeHOT 14 of cTapMoT M WIEHOT 15 Of, HOBMOT 3aKOH 3a
KPUBUYHATA TIOCTallKa € YTBPAEHO AeKa CYHOT U MOpPXXaBHUTE OpraHu ce
MOJDKHM CO e[[HAKBO BHUMAHME [1a I'M UCIIUTYBAAT U yTBPAAT Kako dakTuTe

IIITO I'O TOBAPAT O6BMHETHOT, TAKa ¥ OHME IIITO MY OHAT BO KOPMCT.

Bo opgHoC Ha egHakBOCTa Ha OPYXKjeTO BO KPMBMUUYHATA [IOCTAIIKA caKaMe [ia ja
nmocounMe jaBHaTa pacrpasa no npeametoT J.B u gp. KOKX.6p.9/14 npen
Anenanuonmnot cyg Ckomnje. VMmeHo, or cTpaHa Ha Bummor jaBeH o6BmuHMTEN
fellle IIOCOYEHO [eKa BO IIpeOMeTHaTa IIOCTalKa OOGBMHUTEIICTBOTO CO
OOBMHMUTENHMOT aKT M OCYOMUTEJHaTa IIPBOCTEIleHa IIpecyna HgOKaXKkajlo
Ieka OOBMHETHUTE I'O CTOpMJIe OeJOTO, HoLeKa OOBMHETUTEe He yclieane Oa

T'O OOKaxXaT CIIPOTMBHOTO. Cakame oa I1oCco4YrMe OeKa CaMOTO IIOgHeCYBambme

24 [e Xaec v XXusen npotue benruja, Annukaumja 6p. 19983/92, 24 pespyapu 1997, napa.
53.
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Ha OOBMHMTEJIEH aKT U IIPBOCTEIIeHa OCyOMTeJIHa OIOJIyKa He€ 3HauM [OeKa
KPUMBMYHOTO [OEJIO KOe€ MM Ce CTaBa Ha TOBap Ha O6BMHETHUTE e CTOPEHO,
ceé OO OOoHecyBakbe Ha IIPpaBOCMJIHAa CYyOCKa OLJIyKa. Mero TakKa, TOBapoT
Ha OOKaXXyBalb€ Ha BMHATa Ha O6BUHETHUTE € VICKJIYYMBO Ha CTpaHaTa Ha

OOBMHUTEJICTBOTO M HETrOBa MOJDKHOCT € MCTaTa [a ja JoKaxe.

6.2 ToBap Ha AOKa)KyBahe

Co ycBojyBameTo Ha 3aKOHOT 3a CIIpedyBathe M 3allITUTA O IUCKPUMMHALN]A,
ompenbuTe of 3aKOHOT 3a PaBOTHUTE OJHOCK KOM Ce OffHEeCYyBaa Ha 3allITUTa
OIl BOSHEMMPYBahe Ha PAGOTHOTO MECTO, & ITOToa ¥ 3aKOHOT 3a 3allTUTa Off
BO3HEMMpyBabe Ha paboTHO MecTO ¥ 3aKOHOT 3a IpalaHCcKa OOTOBOPHOCT
3a HaBpeIa ¥ KIJIeBETa, ce IMpefBMIe TOBAPOT Ha LOKAXyBaibe Oa IafHe Ha
CTpaHaTa Ha TYXEHMOT, JOKOJIKY TYXUTEJIOT CTOPU BepOjaTHO OeKa 6mII KpTBa
Ha OMCKpUMMHAIM]ja, BO3HEMUpyBake Ha pabOTHO MEeCTO MM Ha HaBpena
M KieseTa. IlpedpiyBameTo Ha TOBAPOT Ha NOKAXKYBAlbe M HErOBOTO
MOUNTYBambe € Of FOJIeMO 3HaUYelhe, KAKO OfI ACIIEeKT 3a 3allTUTA Ha KPTBUTE,
TaKa U Of aCIIeKT Ha cilefleibe Ha Mel'YHapOLHATA IIPaKca U 3aKOHOLABCTBOTO

ua EBporckaTa yuuja.

Op HabbygyBaHWTe IIOCTAllKM BO OBMEe o6jacTu HaGBYyOyBauKUMOT TUM
KOHCTaTMpallle OeKa CyOuMTe HeMaaT IIpakKca, HUTy IIak ce obumyBaaT ma
co3pmamar Ipakca 3a npedpiryBakbe Ha TOBapOT Ha NOKa)KyBakbe Ha CTpaHaTa
Ha TyxeHwuoT. Kako nmpumep Ke ja HaBememe mocrankara A.A. m gp. PO
121/13 Ha OcHoseH cygn [ocTusap, koja ce ogHecyBallle Ha yTBpAyBakbe Ha
OUCKPMMMHAIMja 10 OCHOB Ha IONIMTMYKA IpunagHocT. Bo oBoj ciyuaj u
[IOKpaj TOIeMMOT 6p0oj Ha OKa3y CO KO TYXKUTENINTEe CTOPMja BEPOjaTHO geKa
e BpllleHa OMCKPMMMHAIIM]a Of CTpaHa Ha TYXXeHUTe, CYOOT OOJIYyUM IOa He I'o
npedpin TOBAPOT Ha HOKAXKyBaibe Ha CTpaHaTa Ha TY)XEHUTe U ja Bomelle
IocTankaTra Kako obmMyHa rparfaHcKa IIOCTAlKa BO Koja TyXuTenuTe Tpeba
Ia ja OmoKa)KyBaaT OCHOBaHOCTAa Ha TyX6eHoTo Gapame. BrupoueMm, ocBeH
HMBHMOT IIOJTHOMOIIHMK — afBOKAT, TY)KEeHUTEe BOOIILITO M He 6ea IPUCYTHHU

Ha IVIaBHAaTa pacllipaBa.
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[TpedpnyBameTo Ha TOBAPOT Ha OOKaXXyBakbe BP3 TYXXEHMOT e of 0cO6eHO
3Hauerme BO CJIydyayuTe Ha OMCKPMMMHAIM]A U BOSHEMMPYBakhe Ha paGoTHOTO
MeCTO, IIOPany Toa IITO COOUPAMmEeTO Ha HOKA3UTe Of CTPaHa Ha TY>XUTEJIOT
€ OTEeXHATO CO OIVIel OeKa He CEeKOTalll TYXUTEJIMUTe MMaaT IIPUCTAIl OO
uHboOpMalMKu Kou 61 ja moKakajle HaBOOHATa OUCKPUMMHAIM]E, OMHOCHO
BO3HeMMpyBame. JlomomHUTeIHO, OBa BiaMjae Ha edUKACHOTO MOBEOyBarbe
Ha IIOCTallKa 33 YTBpLAyBaibe Ha OUCKPYMMMHALIN]E, OLDHOCHO BO3SHEMUPYBALLE,
IIpeKy Koja MoOXe na ce 6apaaT M NIPMBPEMEHM MEPKM 3a 3allTUTa Of

BUKTMUMM3alyja.

EBpomnckuoT cym 3a 4OBEKOBM [IpaBa BO HEKOJIKY OJIYKM MMa IIOCOYEHO
meka npedpiIyBameTo Ha TOBAPOT Ha HOKAXyBaibe € Of 0COGeHO 3Hauelhe
BO IIOCTAIIKUTE BO KOM ce 6apa yTBpIOyBaikbe Ha muckpummuanyja. OcobeHo
BaxkHa e omyrykaTa I.X. u op. mpotus Yelrika Ha EBpomickmoT cym 3a YOBEKOBU
IIpaBa BO KOja € HaBeOeHO: ,JOKOJIKY >XaJIUTEeNIOT KOj TBPOM LeKa IIOCTOM
OUCKPpMMMHAIIMja HApaBM OCHOBAHA IIPETIIOCTABKA OeKa BIIMjaHMeTO Ha
HeKoja MepKa MK IPaKTUKA e OUCKPUMUHATOPCKO, TOBAPOT Ha LOKaXKyBathe
IIpeMMHyBa Ha Op)KaBaTa, Koja Mopa ha LOKaXke JeKa TAaKBMOT TPEeTMaH He
e muckpumuHatopckn (..). ViMajku ja npepsun crnenybudHocTa HAa QaKTUTe
M IpUpOMaTa Ha HABOAUTE BO BAKOB TUI Ha ciydau (..), BO IpakTuKaTa 6u
OMJIO MHOTY TeIIKO MXalUTelIUTe Oa [LOKaXKaT [eKa MMAaJIo MHOMPEeKTHA

OMCKPMMMHALIM]a, 6e3 IpeMUHYBalbe Ha TOBAPOT Ha HOKa)KyBambe .

7. MNpaBoTo Ha cyfetbe BO pa3yMeH poK

Unenot 12 opn YcrasoT Ha PM (usmener co ycraBHMoT Amanmman XXV)
YTBPAYBa OeKa CyOcKaTa BiacT ja BpiiaT cynoBute. CymoBUTe ce CaMOCTOJHU
u HesasucHu. CymoBMTe CyHaT BpP3 OCHOBa Ha YCTABOT M 3aKOHUTE U
MelyHapOOHUTE HOTOBOPM pPaTUdMUKYBaHM BO COIJIACHOCT CO YCTaBOT.
Bumosute, HamiexxHOCTa, OCHOBAILETO, YKMHYBAILETO, OpraHmMsalMjara u
COCTaBOT Ha CYIOBUTE, KAKO M IIOCTAIIKATA MIpef] HUB, Ce YPemyBaaT CO 3aKOH.

Ynenot 6 o EBpOHCKaTa KOHBeHHMja 3a 3allTUTa Ha YOBEKOBUTE IIpaBa

25 [O.X. v gp. npotus Yewka, Annmkaumja 6p. 57325/00, 13 Hoemepu 2007, napa. 189.
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VTBPOYBa [eKa CEeKOj MMa IIPaBO IIPaBMYHO M jaBHO, BO Pa3yMeH POK, Ipe[
He3aBMCEH UM HEIIPUCTPACeH CO 3aKOH BOCIIOCTaBeH CyL fa 6UOaT pasrieganmn
¥ YTBPOEHM HErOBUTe TpalaHCKM [IpaBa M OOBPCKM MM OCHOBAHOCTA Ha

KaKBM 6UII0 KPVMBUYHM O6BI/IH€H]/Ija IIPOTVB HETO.

Boumnen 6, ctaB 2 o 3aKOHOT 3a CyIOBUTE € YTBPLAEHO [eKa IIPY OLIyIyBambeTo
3a rparaHCKMTe IIpaBa M OOGBPCKM M IPM OLJIyUyBAHETO 33 KPMBUYHATA
OOTOBOPHOCT, CEeKOj MMa IIpaBO Ha MPAaBMUYHO M jaBHO CyLOele BO pasyMeH
POK TIpe[l He3aBMCEH M HEIIPMCTPaceH Cym OCHOBAH CO 3aKOH. Bo uneH 10 e
VTBPLEHO [eKa IIOCTAallKaTa Ipel CymoT Ce YPeoyBa CO 3aKOH M Cce 3aCHOBA
Bp3 [IOBeKe Hauesa, Mel'y KOM e M HaueJoTO Ha CyHerhe BO pasyMeH pOK.
Bo unen 36 om 3akOHOT 3a CyIOBUTe e IIpefBUOeHa IIoceCHAa 3alITUTA [IPHU
IIOBpenOM Ha NPaBOTO Ha CyLele BO PasyMeH POK Of cTpaHa Ha BpxoBHMOT
cyn Ha Penybnmka Maxkenmouwuja. [IpenBuneHo e meka cTpaHKaTa Koja cMeTa
IleKa HaJIeXXHUOT CYL I'O IIOBPEeOUJI IPABOTO Ha CYLeHhe BO pa3yMeH POK MMa
IIpaBo Oa nopHece 6apaibe 3a 3allITUTA Ha IIPABOTO HA CyHEH-e BO pa3yMeH

pok no BpxosuuoT cyn Ha Pennybinka MakenoHuja.

7.1 OponroBneKkyBare Ha CYACKMTE MocTanku

lenepaneHn e BIEUaTOKOT [eKa CYOOBUTE TIOHEKOTAll He I'M MOYUTYBAaaT
ompenbute on 3aKOHOT 38 KPUMBUUHATA [IOCTANIKA BO OOHOC Ha POKOBUTE 3a
M3rOTByBalbe Ha mnpecynute. He ce moumTyBa pOKOT 3a M3rOTBYBak:e Of 15
IeHa 3acMeTaH Off 3aKIydyBareTO Ha IJlaBHaTa paclpaBa, a 3abesexaH e
¥ Cily4yaj Ha HagMWHYBare Ha POKOT of 60 meHa 3a MOCIOXEeHU NIPegMeTH.
Takos e mpumeport no npenmetoT Jb.B. u gp. KO.6p.2917/12 na OcHoBeH
cyn Ckormje 1 Bo KOj O EHOT Ha 3aBPIIETOKOT Ha IIPBOCTEIeHATa [IOCTAIIKA
IO OEeHOT Ha [OoCTaBa Ha [IpecynaTa M3MMHAaa IIOoBeKe Of 4 Mecely, OOHOCHO

,ELBOjHO moBeKe Ol 3aKOHCKM IIPEOBUNIOEHVOT KpaeH POK.

WVecTo Taka, Bo npeametoT J.B. u gp. KOK 6p.59/12 na Ocuosex cyg Cxomje 1
IIpBOCTelleHaTa Ipecyna o J.B. Koj Bo MOMEHTOT ce Haorallle Ha U3OPKYyBatbe
Ha IIpeTXONHA 3aTBOPCKAa KasHa Oellle ocTaBeHa 110 106 feHOoBM of o6jaBaTa.
IIpBocTenenara mpecyma Oelle obkajeHa, a Ha AIENalMoOHMOT CYL BO

Ckomnje My 6ea OTpebHM ITOBeKe O CENYM MecCellM 3a 3aKa)KyBalbe Ha jaBHa
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pacrpasa no npeameroT J.B. KOKXK.6p.9/14 na AmnenanmMoHMOT Cyn BO
Cxormje Bo anpuit 2014 roguHa. Kora jaBHaTa pacnpaBa Tpeballie KOHEYHO Ha
ce OIpXKMU, CYLOT ja OIJIOXM 3a BO Maj 3aroa 1to J.B. He Gerre cmipoBemeH of
KITY ,Vimpmsoso“. Bo Maj, ypaBaTa Ha 3aTBOPOT, 6€3 [a I'o M3BECTU CYLOT
3a IPUYMHNUTE, IOBTOPHO He r'o crpoBene 06BuHeTnOT. HenounTysameTo Ha
CYLCKUTEe OIJIYKM Of CTpaHa Ha OpraHMTe Ha Op)KaBHATa yIpaBa FOBOPM 3a
HEKOPEeKTHMOT OOHOC Ha OPYIUTE MHCTUTYLMUM KOH CyLoT. [lokpaj Toa wmTo
OBaa IIpakca BiMjae BP3 OOJMTOTPajHOCTA Ha CYLCKMUTE IIOCTAIKM, Taa MOXe
oco6eHO [a I't IOBpeay NIpaBaTa Ha OOBMHETUTE KOM ce HaoraaT BO IIPUTBOD,
cuUTyalMja BO KOja 3aKOHOT 3a KPMBMYHATA IIOCTAIlKA [IPEeOBMIOyBa MTHA

CyOocCKa IIoCTallKa.

CymoBuTe 4YecTO IO NPEKpIIyBaaT MPAaBOTO Ha CYOeHe BO pPasyMeH POK.
[Tokpaj HaBemeHUTE IOBPELY, IPEKPIIyBatbe Gellle 3a6eIeXatHo U BO HEKOJIKY
OpyTu MIpemMeT KaKo BO KPUMBMYHA TaKa M BO IpalraHCKa ImocTamnka. VIMeHo,
so npenmeToT K.K. K.6p.-534/13 na OC l'ocTusap, xoj ce Boay 3a KPMBUYHO
neso CunyBatbe, IpMjaBeHo Ha 09.10.2008 TommMHa, KOTa ¥ HaBOIHO Ce CIIYUMII
KPUTUYHMOT HACTAH, OOBUMHMUTEJIEH aKT IO CYOOT OMJI IIOgHeCeH Ha 21.06.2011
roOoMHa, OOHOCHO IIO M3MMHYBakhe Ha 2 TOOMHM M 10 Meceluy O IpMjaBaTa.
[TocramnkaTa, max, mpef CYOOT ce BOAM 3 TOOMHM, [IOPAaLM TOA IITO OMJIYKUTE Ha
IIPBOCTEIIEHMOT CYL Ce OBa IIaTV YKMHYBAHM Of CTPaHa Ha BTOPOCTEIIEHUOT
Cym M ce yIIITe HeMa NIpaBOCUJIHA OIIyKa 1o mpeaMeToT. CMeTaMe meKa OBOj
cyuaj Kame of ToOHeCcyBatbe Ha IIpyjaBa M3MMHAJIe 5 TOOUHM M 10 Mecel 1 ce
yIITe HeMa [IpaBOCUIIHA CYACKA OJIyKa, TOKaXKyBa [eKa He rmocTou edpuxacHa

3alITMTa Kora ce pa6OTT/I 3a CeKCYyaJIHO HaCMUJICTBO BP3 XXEHUTE.

Bo onroc Ha ogpen6uTe on 3aKOHOT 3a KpUMBUYHATA [IOCTAIIKA 38 06jaByBatbe-
TO HA Ipecyda nospefa Hele sabenexxana o npenmetoT MK.K. K.6p.-534/13
Ha OC TocTuBap, Kame NpeTcenaTesioT Ha COBETOT I[IO 3aBpLIyBarbe Ha
[JIaBHMOT IIpeTpec ofjaBaTa Ha IIpecymaTa ja 3aKaka 3a HEeKOJIKY 4daca, HO Ha
3aKaXXKaHMOT TePMMH He Cce [10jaBy [IOPany COCTAHOK, cO 06pas3IoXeHue neKa
mpecynaTa ke ja o6jaBu 3a HEKONKY meHa. V] moKpaj BAKBOTO M3BECTYBAHbe,
mpecyraTa He Oemle objaBeHa M IO MCTEKOT Ha eOHA CeOMMIIE, IIOPamy Toa

TO cymujaTa saMmHain Ha ogMop. Co BaKBOTO IIOCTAIlyBakbe OUMUITIENHO Ce
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[IpeKpIIyBa 4ieH 370 of 3aKOHOT 3a KPUBUYHATA IIOCTAIIKA BO KOj € YTBPLEHO
IeKa OTKAaKO CYLOT ja M3PeKOJI IIPeCYHaTa, IPeTCeNaTeNoT Ha COBETOT BegHAI
ke ja ob6jaBu. AKO CymoT He e BO MOXXHOCT [a ja M3peue IpecymaTa UCTUOT
IeH IO 3aBPIIyBambeTO Ha [VIABHUOT IIPETPeC, ke I'o OIJIOXY 06jaByBameTo Ha
IpecynaTa HajMHOTY 3a TPM [eHa M Ke IO ONpefeny BpeMeTO M MeCTOTO Ha

o6jaByBameTO Ha IIpecymaTa.

Of rpafaHcKuTe IpegMeTy Kako IIpuMep 6u ro nocoumsie npegmeroT B.J.
PO - 2253/11 na Ocnosexn cyg Cxonje 2. VMako omykaTa 6ellle IOSUTUBHA 3a
TYXUTEJOT ¥ 6ellle YTBPOEHO IIPEeKPIIyBalbe Ha IIpaBaTa of paboTeH OLHOC,
[IOCTAIIKATa Ce BOLellle 2 TOOUHM U 5 MeCelly, IIITO € eKCTPEMHO [OJIra [TO0CTAIIKa
3a CIOpoBM of paboTeH omuHoc. Bo umeH 405 on 3aKOHOT 3a IapHMYHATA
[IOCTallKa e YTBPOEeHO OeKa BO IIOCTallKaTa BO CIIOPOBUTE Of paboTHUTE
OIHOCH, & OCOBEHO IIPU ONpPefeyBabeTO Ha POKOBUTE M POUMIITATE, CYLOT
ceKkoraln Ke ob6pHe 1ocebHO BHMMAaHME Ha IOTPebaTa Of UTHO pellaBare Ha
paboTHUTe criopoBy. Bo ciopoBuTe 0off paGOTHUTE OOHOCK KOU Ce OOHEeCyBaaT
3a IPECTaHOK Ha pabOTHMOT OGHOC, POUMINITETO 3a IVIaBHA pacllpaBa Mopa Ia
ce OOpKM BO POK off 30 IeHa of HeHOT Ha IPUEeMOT Ha OOTOBOPOT Ha Ty»X6aTa.
Bo mocramkata Bo crmopoBuTe on pabOTHMUTE OLHOCH, IIOCTAIlKaTa IIpen
[IPBOCTEIIEHMOT CyL Mopa [a Ce 3aBpILIX BO POK Of IIeCT Mecella Of HOeHOT
Ha NOOHeCYBarmeTo Ha TyXbaTa. Bp3 ocHOBa Ha Baka OCTaBEeHUTE Onpendy,
[IpoM3eryBa OeKa CYLOT BOMeJ IIOCTallKa Koja e 4 IaTy I[IOHOoJITa O POKOT
IpenBuUOeH BO 3aKOHOT 3a MapHMYHATA I[IOCTAIKa, CO LITO HEIBOCMMUCIIEHO
IIpOM3JIeryBa OeKa e IIOBPEeIEeHO IIPAaBOTO Ha CYLOeHhe BO pasyMeH POK, Koe
0oco6eHO MOXKe [a Biujae Bp3 IPUBATHUOT M CEMEJHMOT XXMUBOT Ha TY>KUTEJIOT,

Kora MCTHMOT TY>XXM ITOpany He3aKOHCKM IIpeCTaHOK Ha pa6OTeH OOHOC.

Bo npemgmeror A.2K. BIIII 232/12 na Ocuosen cyg Cxonje 2, ce pabotu 3a
HaJOMeCT Ha eKchponpupana HegewwkHocT. AJK. mo 13 ropgmimxa cymcka
[ocTanka KOHEYHO [odeKasl [a My 6ume yTBpOEeH HALOMECT 3a HEeroBMOT
OI3eMeH MMOT 3a BpeMe Ha IopaHemnHa Jyrociasuja. Toj Bo 2011 roguHa
TIPeKy M3BPIIUTEN ce O6uMeN [a ro HAIJIAaTU CBOETO MoGapyBambe Of CTpa-
Ha Ha Ap)XaBaTa [0 IITO CJIeAyBajl NPUTOBOp Of CTpaHa Ha Jp:KaBHOTO

HpaBO6paHMTeJ’[CTBO Koe BO 2010 rogmHa IIogHeJIo 6apaH>e 3a IIOBTOpPYyBabe
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Ha IIOCTAIKATa, & BO 2011 [OCTAaBUIIO HOBM OKa3u Ao cynoT. OmmydyBameTo
3a TOa [aniy IocTanKara Tpeba [a ce IOBTOPH € Cé YIITe BO TeK U IIOKpaj Toa
mto AK. no BpxoBunoT cyn mogHesn 6apaibe 3a Cynere BO pa3yMeH POK Koe
CYLOT To HpMGMaTMil ¥ My HAJOXWJI Ha IPBOCTEIEHMOT CyL [IOCTallKara ga
ja 3aBpmM BO pok onm 3 Meceuu. VI moxpaj Toa IITO IPenMeTOT Tpae BeKe 16
TOOVMHM U € USMMHAT POKOT CO KOj BPXOBHMOT CyL IO 3a[OIKMIT TIOHMCKMOT
CYI Oa ro pely NpPenMeTOT, IPBOCTENEHUOT CyL C& YIITe HeMa LOHECEHO
onnyka. OBOj mpuMep IOKpaj Toa LITO YKaXKyBa Ha KpajHa HeePeKTUBHOCT Ha
CYLOT € II0Ka3aTeJsl 3a TOoa [eKa Cy[OBUTe HeeIHAKBO I'M TPeTUpPaaT CTPaHKUTE

KOra HVIBHM IIDOTUBHMK BO CYOCKMOT CIIOD € OpXXaBaTa.

[Tonexoral npuYMHUTEN 3a CYyLeHe BO HEPAa3yMeH POK Ce M CaMMTe CTPaHKU
BO TocTamKaTa. Taka Ha npumep, Bo npeameror BJI. u gp. KOK.6p.8/08
Ha OcHoBeH cyp Ckomje 1 Bo KOj 06BMHETM ce Ham 70 JMUIlA, CYOEH-ETO
HEKOJIKYIIAT Ce OMJIOXKyBallle [IOpagy TOa ILITO eOeH WM [IOBeKeMMHAa Of
06BMHETUTE He Ce OfSMBaa Ha MOKAHUTE Ha CYHOT. Ha egHO Of pouMINTaTa
Ha Koe He 6ellle IPUCYTEeH eeH Of OOBUHETUTE, IPETCefATeNOT Ha CYLCKMOT
COBET MM CyrepMpallle Ha OCTaHATUTE OOBMHETM [a 'O M3BEeCTaT OTCYTHMOT
IeKa OOKOJIKY IIOBTOPHO OTCYCTBYBa IIPOTMB Hero Ke 6ume omnpeneieHa
Mepkata HOpuTBop. Vlako e 3a Ho3mpaByBalbe MHTEPECOT M aHTaXMAaHOT
Ha CcyaujaTa NPenMeTOT [ha IO BOAM BO pasyMeH POK, HeJaCHO e 30ILITO He
Gellle OHeceHa CcyncKa Hapenba 3a MpMBELyBaibe Ha JIMIETO Of CTpPaHa Ha

HOJ'II/ILU/IjaTa, a 3apagr HeroOBO y4eCTBO BO IIOCTAaIlKaTa KOja Tpae Beke 6 TOOVHIN.

7.2 O6jaByBatbe U U3roTByBake Ha Npecyau

Bo omnoc Ha pokoBuUTe 3a ob6jaBa ¥ M3TOTByBalbe Ha IPECYOUTE CYOOBUTE
MHOTY YeCcTO He TI'M I[IOUMTyBaaT onpembuTe of 3aKOHOT 3a IIapHMYHATA
mocramnka. llpecynmTe cKOpO HMKOTAIl He ce o6jaByBaaT BeOHAII IIO
3aKJIydyBalbeTO Ha IJIaBHATA paclpaBa, & BO COIVIACHOCT CO WI. 324 CT.
3 op 3aKOHOT 3a IapHMUYHATA IIOCTallKa, MaKo He CeKorall ce paboTu 3a
TIOCJIOXKEHU TIpeaMeTH. He ce MOUMTyBa HUTY POKOT 3a 06jaByBakbe Ofl OCYM
IeHa 3acMeTaH Off 3aKJIyYyBarbeTo Ha IJIaBHATAa PAacIIpaBa, BO CIIydyauTe Kora

ce pa6OTM 3a IIOCJIOXKEHM IIPEeOMEeTM, a COIVIACHO 4YJI. 324 CT.4 Of 3aKOHOT
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3a mapHMuHaTa nocranka. CanyeH e ciydajoT U npu uspaboTKaTa Ha CyL-
CKUTEe IIpecyny, OOHOCHO M BO OBOj Lesl e 3abesexaHo HeIPUIOPKYBakbe
KOH 3aKOHCKMTE DOKOBM IIpM M3paboTKaTa M LOCTaBaTa Ha IIPECYOuUTe,
BO cMmciia Ha Wi.326 cT.l of 3aKOHOT 3a [apHMUYHATA IIOCTAIKA, BO KOj €
HaBe[eHO Oeka objaBeHaTa Ipecya Mopa IMCMEHO ha ce M3paboTu BO POK
O[f OCYM [IE€H4, a BO TIOCJIOKEHUTE MIPeIMeTH HajOoIHa BO POK Of 15 [eHa of
meHoT Ha objaByBambeTo. O6jaByBathe Ha OIJIYKA BeLHALI [0 3aBpLIyBatbe Ha
rIaBHATa pacnpaBsa umatie Bo npeameToT A.A. u gp. PO 121/13 na OcHosen
cyn l'octuBap 3a yrBpAyBarbe Ha OUCKPMMMHALIM]A IO OCHOB HA IIONIUTUYKA

IIPUIIagHOCT.

8. OcTaHaTH Haoau

8.1 MNpucTtan po cypoBute

HabmynyBaukmoT TvM yTBPOM OeKa IPUCTAIIOT OO CYLOBUTE € TeHepayiHO
Ha He3aOBOJIMUTENIHO HMBO. Hekon cymoBmu HeMaaT 3ace6eH Bie3 3a yalCeHU
WY IPUTBOPEHM JIMIA IIOPaAM IITO YecTa e IVIETKATa OBME JIMIIA BO CYLOT
Ia 6upaT BHECYBaHM IIPEKy [VIaBHMOT, OOHOCHO eOUHCTBEH BJIe3 Ha CYLOBUTE.
OpHecyBameTo Ha CyLcKaTa IIONKUIIKja Bapupa Of IPaKTUIHO HEIIOCTOEHE Ha
KOHTpOJIa IIPY BJIE3OT BO cyrcKaTa srpana (ua np. OcHosen cyn TeToso), mo
TeMeJIHM KOHTPOoJX Ha rparanmuTe. CTporu KoHTponu ce BpuiaT B0 OCHOBHUOT
cyrn Cxormje 1, HO Mopa [a ce HalloMeHe [IeKa CyLcKaTa IIOoIMIINja BO OBOj CYL
IoCTanyBa IPOQEeCHOHAIHO M CO IIOYMUT KOH OHME KOM BJIET'YBaaT BO CyLCKaTa
arpaga. He mocrojat noce6Hu npocTopun 3a IpueM Ha MaJIOJIETHUIY, & HeMa
HUTY rapmepoby mopagy IITO IPUCYTHUTE YeCTO ce 06JIeYeHN HECOOOBETHO
3a TeMIlepaTypaTa BO CyOHMIaTa. Bo cy[cKuTe 3rpagu He MOCTOjaT ImocebHM
[IPOCTOPMM 3a CBELOLM MM 33 XKPTBU Ha KpuBuuHu mena. OBa goBenysa [o
CcUTyallMja BO KOja TY>KEHUTE U TYXXUTEJIUTE YeCTO ce cpekaBaaT BO CYLCKUTE
XOOHMIIM IIITO IIOHEKOTalll IPENM3BMKYBa BepOaIHy NPENMpPKy U HEIpUjaTHA
atMmocdepa. Ilpen HajromeMaTa cymHMIIA BO HajrOJIEMMOT OCHOBEH CyL -
Ckomje 1 HeMa HUTy €OHO CTOJUe I[IOPany IITO CTPAHKUTE, CBEOOLIUTE U

jaBHOCTa IIOHEeKOoralI MopaarT Oa 4YekKaaT CToejI’CVI M CO 4JacoBu. ToaneTure BO
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CKOPO CUTE CYLOBM BO KoM Oea HabGbyOyBaHM CYLCKM IIOCTAIIKM Ce BO MHOTY
joma cocTojba u He ce OOp)KyBaaT PeIOBHO LITO He IIpuilera Ha yIoraTa Koja

CynocTBOTO ja Ma BO OITIITECTBOTO.

8.2 3opy)XeHuja Ha rparaHM Kako 3aMeLlyBaum
BO CYACKM NOCTArnKm

KopucTejky ro npaBoTo 3a yIecTBO BO IIOCTAIIKaTa BO CBOjCTBO Ha 3aMeIy-
BaUM, KAKO OPraHmM3alMy OGHOCHO 3OPYKeHMja Ha rparfaHy KOM BO PAMKUTE
Ha CBOjaTa [ejHOCT ce 3aHMMaBaaT CO 3allITMTa Ha IIpaBaTa Ha eqHaKBO IIOC-
TaIyBarbe 3a YMMIITO [TpaBa ce OfylydyBa BO IocTankara (4wieH 39 of 3aKOHOT
3a cripeuyBarbe M 3alUTMTAa Off OMCKpUMMHAIMja) MpekaTa 3a 3allTUTa Off
OMCKpMMMHAIIM]a TTofHece U 6apaibe 3a 3aMellyBakbe Ha CTpaHaTa Ha TYXKU-
tenute Bo npenmetoT A.A. u gp. PO 121/13 na Ocnosen cyn ['ocTusap xoe
Gerwre npudaTeHo of cTpaHa Ha cynoT. CornacHo wien 196 on 3aKOHOT 3a rap-
HMYHATA [IOCTAIlKa 3aMEeIIyBayvoT e OBJIACTEeH [Ia MCTAKHyBa IIPemyiosy U Oa
I IIpe3eMa CUTe OPYTy IapHUYHY OejCTBMja BO POKOBM BO KOM THE [ejCTBHja
Ou MoXKeJla Oa 'M IIpeseMa CTpaHKaTa Ha Koja u ce npuppyxmit. Ha oBoj Ha-
YMH, 3OPYyXeHUjaTa Ha rpalfaHy, KO IOHOIT HIepyon paboTaT BO HEeylOT Ha
3alITUTATA Of OUCKPUMMHALIM]A MOXKAT [1a MMaaT aKTMBHA yJIora BO CYLCKUTE
[IOCTAIKM 33 YTBpPLyBaikbe Ha OMCKPUMMHAIIM]a, Oa [IOCTABYyBaaT IIpallabhba,
Ia MCTaKHyBaaT NIperjio3y, OoKasy, Oa IIomHecaT kauba. Ja Io3mpaByBaMe
BaKBaTa O[JIyKa Ha CYLOT Ja O3BOJIM 3aMelllyBatbe Ha 3OPy’KeHMja Ha rparaiu
BO CYOCKM IIOCTAIIKM, KOja cMeTaMe OeKa Tpeba IOa cTaHe IIpakca, 1ocebGHO
KoTra ce paboTH 3a CYLCKM IIOCTAIIKM BO KOM ce 6apa YTBPLYBaibe M 3allTUTa
o OMCKpMMMHAIIM]ja, CO IITO Ha 3OpYyKeHujaTa Ha rparaHy MM ce LO3BOJIyBa
Ia ¥MMaaT aKTMBHA yJiora BO CYLCKAaTa IIOCTAllKa IPM OOKaXKYyBAHeTO Ha

OVICKpUMMHAIM]a.
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[MpaBo Ha 6e36eaHoCT U cnobopa

Bo romem 6poj Ha CymCKM IIOCTANIKM 3aTrpIDKyBa IIpaKcaTa Ha JOHECYyBakbe
Ha pellleHyja 3a OIpeelyBabe U IPOLODKyBatbe Ha MepKaTa IpuUTBop 6es
[IpUTOa Ha ce apryMeHTMUpa KoM ce IpuUMHKUTe 3a Toa. ONICTojyBa IpakcaTa
Ha KOJIEKTUBHO IIPONOJIKYBakbe Ha IPUTBOPOT 3a I'Pylla Ha OOBMHETH Ha KOU
MM Ce CIIOMEeHyBaaT MMMEbATa, HO pellleHMjaTa He COOPXKAaT MHIOUBUOYAJIEH
OCBPT 3a NPUUYMHUTE IIOPAOMU KOM Ha CeKOj OOBMHET 3acebHO My ce IIPOHOJ-
KyBa MepKaTa IPUTBOP. 1aKBUTe pellleHuja ce HOCAT BO CIPOTMBHOCT Ha
IOMAITHOTO M MelyHapOOHOTO MPaBO M IIpakcaTa Ha EBpOICKMOT cyn 3a
YOBEKOBM IIpaBa. [ [pMTBOPOT Tpae IpeMHOTy LOJIT0, LYPU U 10 3aBPIIETOKOT
Ha MCTparata ¥ pacIMTOT Ha OOBMHETUTE. 3arpKyBa HEKOPMCTEHETO Ha
nobymaru MepKM KaKo LITO e rapaHuyjata. [IpuTBOpcKMTe opmeseHMja BO
3aTBOPUTE Ce IPeHATPYIIaHM IO Taa Mepa IIITO CAaMMOT IIPECTO] BO HYUB ITIOPAnM
JIOLINTE YCIIOBU 3a KMBOT M HECOOLBETHATA 3LPABCTBEHA 3AlITUTA. MOXE IIa

ce cMeTa 3a TOpTypa.

TIPETIOPAKM:

1. MepxkaTa IpuTBOp a Ce KOPMCTM KaKO MCKIYYOK, a He KaKO IIPaBUIIO,
TpaemeTo Ia 6uOe CBENEHO Ha HajKyco HY)XHO BpeMe M HajIpBMH [a ce

pasmiena MOXHOCTa 3a KOPHMCTehe Ha robsyaru IIPEBEHTVIBHY MEPDKIU.
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2.

[Tpm opmepyBarmeTo 1 0CO6EHO IPU IPOLOIKYBatbeTO Ha MepKaTa IIPUTBOD
CyOMMUTe Oa ja MMaaT IIPeIBUI IpaKcaTa Ha EBPOIICKMOT Cyn 3a YOBEKOBU
IpaBa, OETaJHO ga I'M o6pasjiokyBaaT M IPEeMCIMTYBaaT NPUUMHUTE
IIopamy KoM ce OmjIyumiie 3a TaKBaTa MepKa, Oa ja 3alpaT IIpakcaTa Ha
MIOTHIMIIIYBathe Ha UOEHTUYHY pellleHuja co CTepeoTUHa popMmysalinja u
Ila pas3BujaT MoeOuHedYeH IIPUCTAIl KOH CEeKOj OOBMHET IPeKy HAyIITahe

Ha IIpakKcaTa Ha OOHeCyBambe Ha KOJIEKTUBHU peU.IeHI/Ija 3a IIPUTBOD.

ITpu pemoBHUTE CEIMUYUHM ITIOCETH BO IPUTBOPCKIUTE OO OesIeHN]ja CynojaTa
3aOJDKEH 3a HAN30p HaJ YCJIOBUTE BO KOU JKMBEAT [IPUTBOPEHUTE JIMIA
Ia II0CBeTM OCOGEHO BHMMaHMe Ha PAHIMBUTE KaTeropuy Ha rpafaHu u
Ha OHMe KoM MMaaT noTpeba of 3mpaBCTBeHM yeayru. [Ipu BoouyBambe Ha
TIOBpEenOM Ha NIpaBaTa, CyOMUTE KOY I'O BPIIAT HaL30pOT JIa T'M M3BECTyBaaT
CyOMMUTe Ha IPETXO[HATAa ITOCTAIIKa 33 COCTOj6aTa Cco IPUTBOPEHUTE JINIIA
¥ 3a nnoTpebaTa HEKOM IIPUTBOPEHMIIM Oa 6MIAT UCIIPATeHy Ha 6OIHUIKO

JIeKyBakbe HaJlBOP OfI IIPUTBOPOT.

[pecyMnuuja Ha HEBUHOCT

OmncrojyBa npakcaTa IpeKy Koja ce IpeKplllyBa IpecyMIlyjaTa Ha HeBUHOCT

on ciy>xbeHy nuia, GyHKIMOHepu u MenomyMuTe. CymoBuUTe He pearmpaar

Ha BaKBUTE IIOBpEeOM, a BO OOpPpeOeHM Ccjiydau M CaMUTe ja IIpeKkpuryBaaT

[pecyMInyjaTa Ha HEBMHOCT, OCOGEHO IIPeKy pelleHMjaTa co KOU ce OIIpe-

IlelyBa WY IIPOJOJIKYBa MepKaTa IIPUTBOP.

4.

5.

CymouuTe ma pearmpaatT Kora IIONMUIMCKUTE CIY>KOeHUIIM, jaBHUTE PYHK-
LMOHEPY M MeOMyMMTe ja IIOBpefyBaaT IIpecyMIIlMjaTa Ha HEBMHOCT Ha

JIiIiaTa 3a KO € BO TeK McTpara MJM CyncKa IIoCTallKa.

La sampe mpakcaTa Ha OIpeneilyBaibe Ha pelleHuja 3a IPUTBOP BO KOMU
ce copgpxaHu HOPMYJIalMM IITO MOXKAT Ja ce KOPUCTAT eOUHCTBEHO NIPU
ogMepyBakbe Ha KasHaTa, a He M 3a BpeMe Ha ucTparara WiM CyhcKaTa

IIOoCTaIllKa.

o4



JaBHOCT Ha cyACKMTe NOCTaNKu

I'patanure BO Penmybnmxa Maxemonmja mMaaT MHOTY Mall MHTEpec IOa
IIPUCYCTBYBaaT Ha CYLCKM ITOCTAIIKM BO YJIOTra Ha jaBHOCT. JaBHOCTA BOOIIIITO
He e MHPOpPMMpaHa 3a HAUMHOT Ha KOj MOXKe Ja 'O OCTBapy CBOETO IIPAaBO
Ila IPUCYCTBYBa BO CYOHMUIIUTE 3a BpeMe Ha CyOcKuTe noctanku. OmeTojyBa
IpakcaTa HeKOM CYIOCKM IIOCTAIKM JIa Ce BOOAT BO HECOONBETHM YCIJIOBU
BO KaHI[eapMuTe Ha cynouuTe. HajuecTo Ha CHMMATENMUTe UIEHOBM Ha
HOBMHAPCKMUTE eKMIM UM ce [O3BOJyBa CHuMame/doTorpabupame Ha
NIPUCYTHUTE BO CyIHMIIATA IIPe[] IIOUeTOKOT Ha IJIaBHATa PaclipaBa, HO He 1 Ha
camarTa pacrnpasa. JaBHOCTa II0 paBuiIo U 6e3 06pasioKeHNe ce UCKIYyIyBa
CEKOTralll KoTa CBEIIOYM 3allITUTEH CBEMOK. 3a [T03OPaByBaibe € KOPUCTEHETO
Ha MOHUTOPM 3a IPUKAXKYyBabe Ha 3aKaXXaHUTE CYyOCKM POUMIITA BO CYLOOT U

PEOOBHOTO aXXypuparbe Ha pouMIITaTa Ha Be6 CTPAHUIIUTE Ha CYLOBUTE.

TIPEIIOPAKW:

6. [ace BOBeme CUCTEMOT ,[IPB [IOjIEH, IIPB YCIIYKeH BO CMUTE CYIHMIIN BO KO
¥Ma IPOCTOPHM YCJIOBM 3a IPUCYCTBO HA jJaBHOCTA, a CYLOCKaTa IIOIMUIIN]],
CeKoTalll KoTa 3a TOa MMa YCJIOBY, Ha IrpalfaHMUTe Oa UM OBO3MOXMU 6p3 U

JIECEH BJIe€3 BO CYOHMUIINTE.

7. Ha cumMatenure uieHOBM Ha HOBMHAPCKM €KUIIM 38 KOU [IPETCENATENIOT
Ha BpxoBHuoT cyn Ha PM nsnan nossosa 3a cHuMare uiy poTorpadupare
Ha [IOCTAIIKMTE [a UM Ce LO3BOJIM [a ja CHUMAAT lieslaTa CyLCKa paclpaBa
WIIM HEj3UHU OEeJIOBY, HO IIPMUTOA Ha YUECHMIUMTE BO IIOCTANIKATA Oa UM Ce

YKaKe Ha IPaBOTO Ha IPMUBATHOCT ¥ Heob6jaByBatbe Ha IMYHMTE IIOLATOIIN.

8. 3aBpeMe Ha CyOCKNUTE TOCTAIKM BO KOM yUECTBYBA 3allITUTEH CBENOK fa M ce
IIO3BOJM Ha jaBHOCTA, 8 0CO6EHO Ha HAyUHMUTE pabOTHUIIM [,a IPUCYCTBYBaaT
BO CyIHMIIATA 3aTOAa LITO He [IOCTOM IOTpeba Beke 3allITUTEHMOT CBELOK
TIOBTOPHO [a ce 3alITUTyBa. Bo ciyyaj Ha MCKIIydyBakhe Ha jJaBHOCTA, [a Cce
IOHece pellleHKe BO Koe Ke ce 06passioKaT IPUUMHUTE 33 UCKIYyUyBakbe

Ha jaBHOCTA.
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[paBo Ha 3acTanyBatbe 0f CTPaHa
Ha NpaBeH 3acTanHuK/6paHuTen

3a mospmpaByBalbe e IpaKcara Ha HasHauyBatbe GecIuiaTeH cnyx6eH 6paHuTen
6e3 mpuToa Of IMUIETO KOe TBPOM IeKa HeMa CpPelCTBa Oa HajMu OpaHuUTes
IO cOmICTBeH M36op ma ce Hapa TAKBOTO TBpOEH-Ee IOa o moKaxysa. Hema
Pa3BMeH CUCTEM 3a CiIydaeH u360p Ha OpaHMUTeN MO ciay)X6eHa IOKHOCT
IITO [OBeOyBa OO IIperosieMa ciaobofa Ha CYOOT IPU ONIydyBakETO KOj
6paHuTes of MHTepHaTa JIucTa ke 6une nmosukan. CynounTe He ro 3aMeHyBaaT
OpaHUTENOT Mo cay)xbeHa OOKHOCT OyPYM M KOTra € OYMIJIENHO OeKa TOj e

IIaCUMBEH U Hee(i)eKTT/IBHO T'O 3acTralryBa CBOjOT KJIMIEHT.

TIPETIOPAKM:

9. Ila ce pasBue cucreM 3a ciydyaeH M36op Ha OpaHuTeNn IO ciayxbeHa
IOJDKHOCT M TOj CUCTEM [Ia Ce MHTETPMpPa CO ITOCTOeUKMOT VIHdopMalucKu

CHMCTeM 3a aBTOMATCKO yIIpaByBatbe co cyncku npeametu (AKMMC).

10.Cekoralr kKora cymumuTe Ke 3abejexkaT [eKa OpaHMTEJIOT HasHaueH II0
cy>k6eHa NOKHOCT € [TaCMBEH, He I'M 3aCTallyBa MHTEPECUTE Ha KIIMEHTOT,
win HeedeKTUBHO ja Boau ombpaHaTa, ga HasHadaT ApyT ciayxbeH 6pa-

HUTeJI.

[lpaBo Ha He3aBMUCEH,
HeNpUCTPaceH U KOMNETEHTEH Cyf,

Bo Peny6nuka Makemoumja ceé yire He e o6e3befeHa MpaBUyHa 3aCTAI€HOCT
Mel'y CyOuMTe IPUIIaOHMIY Ha MalIIMHCKUTe 3aegHuIn. Hexou cynum nmaat
pasnMyYeH OOHOC KOH PAa3NIMYHUTE yUYECHMIUM BO IOCTANIKMUTE IIPM INTO €
3a6eNeXXIMBa IIOToJIeMa OIIMCKOCT CO jaBHUTE OOBUMHUTENN U IPUBUIIETMPAH
CTaTyC KOH IIOCTApUTE U IIOUCKYCHM amBOKaTy. 3abesiexyinBa e IIpakcara Ha
HaIyIITamke Ha CYOQHMUIIATA O CTpaHa Ha CYOUM U CyOMU-TIOPOTHMUIIY 3a BpeMe

Ha OOPXXyBarbe Ha IVIaBHMOT IIpeTpecC MJIM pacIlipaBa.
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TIPETIOPAKM:

11. CymoBuTe [a yCBOjaT IporpaMa 3a UOHM BpaboTyBakba Ha CYyOUM IPUIIAL-

HUIIVM Ha MaJINMHCKMUTE 3aeOHMIIM BO OpXXaBaTa.

12.CynumnTe Ia 3a3eMaT HEyTpaJleH CTaB U [a IO BOegHAauaT OGHOCOT KOH CUTe
y4eCcHMIIM BO IIOCTANKaTa 6e3 pasnuka Ha HUBHATA Ipodecyja M UCKYCTBO.
La 3ampe nmpakcaTa Ha HallyllITakbe Ha CyOHMIATA JoAeKa BO Hea ce ONBMBA

CyLOCKa IIOCTAallKa O CTpaHa Ha CyOouuTe U CyouMUTe-TIOPOTHUIIN.

EAHAKBOCT Ha OpYXXjeTo M TOBAp Ha A OKaXYyBatbe

CymunTe He pearmpaaT KoTa 3acCTAllHMIIMTE HA jaBHUTE OOBUMHUTEICTBA
oueKyBaaT 1 6apaat of 06BMHETHUTE CaMM [a HOKaKyBaaT [eKa He ce BUHOBHM.
CynckuTe mocTamky BO KoM ce Gapa YTBpOyBaikbe Ha OUCKpUMMHALIM]jA ce
TpeTupaaT Ha MCT HAUYMH KaKO M OCTaHATUTE rparaHcku mocTtanku. [lopamm
CEeH3UTUBHOCTA Ha MIPENMETHUTE, KAKO M Mopany PakKTOT IIITO BO HAjTOIEMUOT
6poj ciayuay OUCKPUMMHMpPAHMTE He paclojaraaT co MHPOPMALUUTE U
[IOJAaTOLIMTE KOM T'M MMa eOMHCTBEHO TYXeHMOT. BakBuTe mokasm, mogaTolu,
WUV TIaK M3jaBU Of TYXKEHMUTe ce of 0CcOOEeHO 3HaUerhe 3a HOKa)KyBarbeTo Ha
TOa Oany MMajo MIM HeMaJlo OUCKPMMMHAIIM]ja BO KOHKPETHMOT CIIydaj U
MOXaT fa 6upaT o6e3beqeHy eOMHCTBEHO TOKOJIKY TYXKEHMOT NOKaXKyBa feKa

BO KOHKPETHMOT CJIy4aj He e M3BpIlleHa OMCKPUMMHAIIN]A.

TIPEIIOPAKW:

13.CymumTe 1 jaBMUTe O6BMHUTENM Ja IO MOUYUTyBaaT IPUHIMIIOT ei incumbit
probatio qui dicit, non qui negat, OHHOCHO TOBapOT Ha HOKaXXyBake Aa ro

HOCM OHOJ KOj TBPIM, a He OHOj KOj Hermpa.

14.ITa ce obe3benu ayquo-BuOeo TEXHOJIOTHM]a CO KOja Ke MOXKe [ja ce CHUuMaaT
CUTE CYLCKM ITIOCTAIIKM CO LITO CYLOT, JABHOTO OGBUHUTEJICTBO, TYKUTEJIUTE
U TY>KeHMTe ke MMaaT peajieH yBUI BO LIeJIOKYIIHOTO OB Bathe Ha CyHACcKaTa

IIOoCTaIllKa.
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15.CynoBuTe ga IpMCTanaT KOH IIpUMeHa Ha MHCTUTYTOT Ha Tped piiyBatbe Ha
TOBApOT Ha JOKa)KyBake Ha CTpaHaTa Ha TY»KeHUTe BO CYHCKM IIOCTaIlKM

Kaze ce 6apa 3allITUTa Of OUCKpUMMUHAIIM]A

Cynetbe BO pasyMeH poK

Co ornem Ha FONTOTO Tpaeke Ha Oesl Of Hab6JbyOyBaHWTE MpPEemMeTy Off
OBOj IIPOEKT, HO ¥ IIOCTOjaHMTe IOIIaKM Of I'palfaHUTe M OONYKUTE KOU T'M
mobusaat on BpxoBuuoT cyn Ha Peny6nuka Makenoumja u on EBpornickmor ey,
33 YOBEKOBM IIPABa CO KOY UM Ce IIpU3HAaBa [10Bpea Ha IIPaBOTO Ha CyIeHe BO
pasyMeH POK M ce OIpeeslyBa HaIOMeCT Ha IITeTa, MOXe [Ia ce KOHCTaTupa
Hee(dMKaCHOCT BO IOCTAIyBameTo Ha cynosuTe. OcobeHo sarpmxyBa pakToT
IIITO BOOIIITO HE Ce MOYMUTYBAAT IIOCTANIKUTE KOM Ce MNPEenBUASHU KaKO
UTHY, KaKO BO KPMBMYHATA, TaKa M BO I'palaHcKaTa [IOCTAIlKa, KOM BiIMjaaT
BP3 OCTBApyBAaETO Ha APYrMUTe IIpaBa yTBpOeHU co YceTaBoT Ha Pemybnuka

MaxkenoHuja 1 MeryHapPOTHUTE JOTOBOPH.

T[TPETIOPAKM:

16.I1a ce sromemm 6POjOT Ha CTPYUYHM COPaAbOTHMUIM M LOOCJIENHO Ha ce
IIOUNTYBaaT OOpPenbMTe O IIOCTANKMUTe KoM Tpeba [Oa rapaHTUpPaar
eduUKaCHOCT BO IOCTalyBameTo Ha cymoBuTe. OcobeHO BaXKHO e [OeKa

edukacHoCTa BO cebe ja BKIy4yBa M CTPYyUYHOCTA.

17. CymunuTe BO KPpMBUUHUTE IPEOMETHM IOYECTO [1a ja KOPMUCTAT MOXXHOCTA 38
u3naBatbe Hapenba 3a IPUCUIIHO IPUBeAyBatbe Ha IMIla KOY OUUTIIENHO U

6es OllpaBLaHa IIPMYMHA He Ce OAsMBaaT Ha CYLCKIUTE IIOKaHN.
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AHEKC 1

MPEMEL HA HABJbYAYBAHU CYOCKU NMOCTAIKHU

AC - AnenaumnoHeH cyg, OC - OcHoBeH cyp,

pen. 6p. TPEOMET HAONEXEH CYAL OCHOB/KPUBMYHO AENIO
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pea. 6p. MPEAMET HAONEXEH CYAL, OCHOB/KPUBMYHO AENIO
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AHEKC 2

CTATUCTUYKU MNOJATOLMN

pachokoH 1: HabsyayBanu cyncku npeameti cnopes obnact
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Ha6seyayBaHu npegMeTv criopeq cya

MpadhokoH 2
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Edhe pas mé shumé se 20 viteve pavarési té& Republikés sé Magedonisé, funk-
sionimi i sistemit gjygésor pérballet me njé numér té madh problemesh dhe
mangesishé. Raportet pér situatén e té drejtave té njeriut, si té vendit po ashtu
edhe ato ndérkombétare, pa pérjashtim, e locojné gjygésorin si pengesé krye-
sore pér realizimin e ploté té parimit té sundimit té sé drejtés. Situata e tillé
sjell pasoja negative si pér gytetarét e interesuar, ashtu edhe pér demokra-
tizimin dhe euro-integrimin e vendit. Edhe pse krahasuar me dekadén e fun-
dit numri i rasteve gjygésore dukshém éshté ulur (fakt i cili éshté rezultat i
transferimit té lendéve né kompentencé té noteréve dhe pérmbaruesve), ende
ekzistojné problemet sistemore té cilat gjygésori nuk arriné t'i tejkalojé, ose i
tejkalon shumé ngadalé, ose edhe i thellon. Problemi bazé konsiston né mung-
esén e pavarsisé sé gjygésorit nga ndikimi i pushtetit ekzekutiv, kompetencén
dhe trajnime pamjaftueshém té gjyqtaréve, jotransparenca e punés sé gjykat-
ave, jokonzistencé e praktikés gjygésore, trajtimin jo té barabarté té gytetaréve
kundrejt organeve shtetérore kur kéto té fundit paraqiten si palé né procedura
si dhe mungesa e mbrojtjes juridike efikase, vecanérisht né gasjen deri te e
drejta, shkelja e té drejtés pér gjykim né afat té arsyeshém dhe prezumimit té

pafajsisé.

Katér vitet e fundit jané sjellé ligje té reja ose thelbésisht jané ndryshuar ligjet

ekzistuese sistemore me té cilat né ményré krejtésisht té re rregullohet ud-



héhegja e procedurave gjygésore. Ligji (i ri) pér procedurén penale, ndryshi-
met thelbésore né procedurén kontestimore, ligjet pér mbrojtje dhe pengim té
diskriminimit, shgetésim né vendin e punés dhe pér pérgjegjési qytetare pér
shpifje dhe fyerje paragesin reformé té réndésishme té sistemit gjygésor. Edhe
pse njé pjesé e tyre pérmbajné zgjidhje té cilat jané t& favorshme pér qytetarét,
procesi jotransparent dhe afati i shkurtér né té cilin ata u sollén e pérforcoi
nevojén pér mbikqgyrjen e zbatimit té tyre. Pér até shkak mbikqyrja e proceseve
gjygésore u realizua né bazé té temave dhe ju pérkiste katér sferave: 1) mbrojtja
nga tortura dhe ndéshkimet tjera mizore, gasja ¢njerézore ose degraduese 2)
mbrojtja dhe pengimi i diskriminimit (pérfshi edhe mobingun); 3) e drejta e
fjalés dhe shprehjes; dhe 4) procedurat penale né té cilat éshté shkelur parimi i
prezumimit té pafajsisé ose ekzistojné dyshime pér presione té& ndryshme ose

politike mbi pushtetin gjygésor.

Komiteti i Helsinkit &shté njé nga organizatat e vetme né Republikén e Mage-
donisé gé éshté me pérvojé shumévijecare dhe né vazhdimési bén mbikqyr-
jen e procedurave gjygésore. Pérvec késaj, népérmjet programit pér ndihmé
juridike falas, Komiteti ka mundési gé té shqgyrtojé té dhénat gé jané pjesé
pérbérése té léndéve gjygésore. Né kété ményré, mbikqyrésit e Komitetit té
Helsinkit kané mundési gé procedurat ti ndjekin si né aspekt juridiko-shken-
cor po ashtu edhe né aspekt praktik. Kjo analizé &shté rezultat i mbikgyrjes sé
35 procedurave gjygésore né periudhén nga 1 shtatori 2013 deri mé 30 gershor
2014, me fokus té vecanté né ményrén e zbatimit té ligjeve té sipérpérmendu-
ra. Po ashtu, procedurat jané mbikqgyré edhe nga prizmi i Konventés Evropiane
pér Mbrojtje té té Drejtave té Njeriut, si dhe &shté shfrytézuar edhe praktika
gjygésore relevante nga Gjykata Evropiane pér té Drejtat e Njeriut té cilat i

referohen parimit t& gjykimit fer dhe té drejté.
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Kjo analizé éshté rezultat nga projekti “Mbikqgyrja e procedurave gjygésore né

fushén e té drejtave dhe lirive themelore civile e politike” i pérkrahur nga Pro-

jekti pér Shogéri Civile t&€ USAID dhe implementuar nga Fondacioni Shogéria

e Hapur - Magedoni gé u realizua né periudhén nga 1 shtator 2013 deri mé 30

gershor 2014.

Qéllimikryesoriprojektitishte pérforcimiiefikasitetit, pavarsisé, paanshmérisé

dhe legjitimitetit té& pushtetit gjygésor né Republikén e Magedonisé népérmjet:

1.

2.

Rritjes sé& numrit té procedurave té cilat mbikgyren nga ana e publikut;

Sigurimit té transparencés, dukshmérisé dhe pérgjegjshmérisé pér punén e
gjvkatave duke mbikqyrur dhe publikuar gjetjet nga ndjekja e procedurave

gjyqgésore si dhe duke dhéné rekomandime pér tejkalimin e léshimeve ;
Ndikimit né pushtetin gjygésoré né ngritjen e respektimit té parimit té
prezumimit té pafajsisé ; dhe

Informimit té gytetaréve pér mundésiné pér mbrojtjen e té drejté pér gjykim
fer dhe né afat té arsyeshém népérmjet parashtresave dhe kérkesave deri

tek kryetarét e gjykatave, Késhillit gjygésor té R. Magedonisé dhe Gjykatés

Supreme.
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Aktivitetet kryesore té projektit pérfshiné:
1. Ndjekje dhe vlerésim té procedurave gjygésore

analizé dhe vértetim té léshimeve népérmjet ndjekjes sé rrjedhés sé

procedurave
2. Konsultimeve, késhillimeve dhe orientimit té paléve

takime me palét dhe ndérmarje té& veprimeve né bazé té kérkesave té

tyre pér mbikqgyrje té procedurave
3. Shpérndarja e gjetjeve me publikén dhe palét e interesuara
njoftimi népérmjet raporteve té rregullta mujore

4. Reagime dhe alarmimi pér rastet e shkeljeve mé té rénda té parimit pér

gjvkim fer népérmjet:
Shkresave zyrtare deri te kryetarét e gjykatave
parashtresave deri te Késhilli Gjygésor i R.Magedonisé

Né fokus té mbikqyrjes ishin:

=

. E drejta pér siguri dhe liri

2. Prezumimi i pafajsisé

3. Publiciteti né procedurat gjygésore

4. E drejta pér pérfagésim nga ana e mbrojtjes ligjoré/avokatit

5. E drejta pér gjyq té pavarur dhe paanshém

6. Barazia e arméve dhe barra e déshmisé

7. E drejta e gjykimit né afat t& arsyeshém

Ekipi mbikqgyrés pérbéhej nga mbikqyrés té pérhershém dhe té pérkohshém:

Dr. Voisllav Stojanovski, udh&heqgés projekti, Neda Callovska, jurist i diplomuar
me provim té jurisprudencés, Mr. Artan Murati, Mr. Katerina Ballakova, Sofija

Vellkovska, Sanja Barllakovska i Hristina Shulevska - juristé té diplomuar.
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Sipas Organizatés pér Siguri dhe Bashképunim né Evropé (OSBE) “programet
pér mbikqgyrje té procedurave gjygésore mund té konsiderohen si mjete
pér diagnostifikim, pér mbledhje té informatave objektive pér zbatimin e
drejtésisé né rastet individuale népérmjet té cilave mund té pérpilohen dhe
shpérndahen konkluzione té cilat ju referohen mé gjérésisht funksionimit
té sistemit té jurisprudencés.”* Duke u mbéshtetur né kété géndrim dhe né
pérvojén shumévjecare né mbikgyrjen e procedurave gjygésore, Komiteti i
Helsinkit pér nevojat e késaj analizé e pérpiloi analizén e méposhtme e cila ka

té béjé me mbikgyrjen e procedurave gjygésore né bazé té temave.

Hulumtimi juridik

Para fillimit té projektit i cili ka té b&jé me mbikqgyrjen e procedurave gjygésore
né lémin e té drejtave dhe lirive themelore gytetare e politike, ekipi mbikgyrés
iu qas hulumtimit juridik té dispozitave relevante té sé drejtés sé& vendit
dhe asaj ndérkombétare té cilat kishin t& bénin me parimin e gjykimit té
drejté. Modelet té cilat u shfrytézuan pér té formuar metodologjiné juridike-

shkencore pér vlerésimin e procedurave gjygésore u nxorrén nga Kushtetuta e

1 OSCE/ODIHR, Trial Monitoring: A Reference Manual for Practitioners (revised edition),
fqg. 16, Warsaw, 2012



RM-sé, Ligji pér proceduré penale, Ligji pér procedure kontestimore, Ligji pér
pengim dhe mbrojtje nga diskriminimi, Ligji pér pérgjegjési qytetare pér fyerje
dhe shpifje, Ligjit pér mbrojtje té shqgetésimit né vendin e punés, Konvetén
Evropiane pér Mbrojtje té té Drejtave té Njeriut si dhe praktika gjygésore né
Gjykatén Evropiane pér té Drejtat e Njeriut.

Ekipi mbikqyrés

Ekipi mbikqyrés pérbéhej nga teté mbikqyrés (té pérhershém dhe té
pérkohshém) juristé dhe i ishte i ndaré né dy grupe, nga té cilét grupi i paré né
pérgjithési ndjekte vetém procedurat nga lémi i té drejtés civile, ndérsa grupi
i dyté procedurat nga lémi i té drejtés penale. Ekipi mbikqyrés udhéhigej nga
parimet e profesionizmit, objektivitetit dhe paanshmérisé. Komiteti i Helsinkit,
népérmjet shkresés qé dérgonte népérmjet faksit deri te kryetari i gjykatés,
gjithmoné njoftonte pér géllimin e mbikgyrésve t& marrin pjesé né njé gjykim
té caktuar. Para se t& merrnin pjesé né gjykatore, mbikgyrésit legjitimoheshin
para policisé sé gjykatés. Pjesémarrja e mbikgyrésve né té shumtén e rasteve
shénohej né procesverbalin pér diskutimin gjygésor, ndérsa né njé numér
té madh té procedurave t& mbikgyrura njoftimi pér pjesémarrjen ishte pjesé
pérbérése né té dhénat e gjykatés pér 1éndén. Né kété ményré gjykatat mé
té larta kishin mundési té shofin interesin e Komitetit t&é Helsinkit qé té merr

pjesé né njé gjykim konkret.

Pérzgjedhja e léndéve dhe komunikimi me palét

Léndét e ardhéshme u pérzgjodhén né bazé té temés edhe ate né dy ményra
1) né bazé té kérkesés pér ndihme juridike falas dhe mbikqyrje t& procedurés
gjyqgésore nga ana e paléve té cilat jané drejtuar deri te Komiteti i Helsinkit dhe
2) me vetéinciativé té ekipit mbikqyrés pér rastet kur népérmjet medias apo
burimeve tjera éshté njoftuar pér gjykime té cilat jané né kuadér té projektit.
Pas kérkesés pér mbikqgyrje nga ana e paléve u vendimet pozitive u merrnin
vetém né rastet kur ekipi mbikqyrés vlerésonte se ekzistojné indikacione,

gjegjésist dyshime pér ekzistimin e shkelje té t& drejtave gytetare dhe politike
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té qytetareve. Para se té fillojé mbikqyrja nga ekipi i mbikqgyrjes, palés e cila
ka parashtruar kérkesé i éshté sygjeruar té dorézojé dokumentet relevante té
cilat kané té bé&jné me léndén e tyre konkrete. Pas sigurimit té dokumenteve
ekipi eméronte mbikqyrés(a) té& ngarkuaré pér mbikgyrjen e procedurés. Né
njé pjesé té procedurave té cilat u ndogén me veté iniciativé mbikqyrésit
kishin kontakt té drejtépérdrejté me palét, familjet e tyre, ose pérfagésuesit
juridik. Né kété ményre mbikqgyrésit kishin mundési té pérfitojné informata

plotésuese dhe té sigurojné dokumente té réndésishme pér procedurén.

Pyetsoré pér mbikqyrje té procedurés gjyqésore

Pér nevojat e mbikgyrjes sé procedurave gjygésore u pérgaditén disa pyetsoré
té cilat pérbajné pyetjet té pérgjithshme dhe pyetje specifike té cilat kané té
béjné me rrjedhén e procedurés dhe menyrén e udhéhegjes sé saj nga ana e
gjyqtaréve.Pyetjet e pérgjithshme ju referohen dispozitave té pérgjithshme té
ligjeve procedurale (pér procedurén penale dhe civile), ndérsa pyetjet specifike
kané té béjné me dispozitat e ligjeve konkrete (pér mbrojtje nga diskriminimi
dhe shgetésimi né vendin e punés dhe pérgjegjésisé gytetare pér fyerje dhe
shpifje) té cilat paragesin lex specialis dhe né masé té madhe parashohin afate

mé té ndryshme, rrjedhé té procedurés, masa kohore, barré t& déshmisé etj.

Analiza dhe raportet

Cdo pyetsoré i plotésuar éshté analizuar ndaras dhe né korelacion me
pyetsorét tjeré té cilét ndérlidheshin me 1éminé penale apo civile. Pas analizés
sé pyetsoréve, éshté pérgaditur njé raport i shkrutér mbi mosrespektimin
dhe léshimet e béra nga ana e gjykatave né lidhje dispozitat ligjore. Ekipi
mbikqyrés, gjaté kohés sé takimeve té rregullta, né ményré té detajuar
diskutonte pér veprimet e caktuara té gjykatave té cilat mund té vlerésohen si
shkelje té procedurés. Pjesé nga raportet u publikan né kuadér té raporteve té
rregullta mujore/dymujore té Komitetit t& Helsinkit pér té drejtat e njeriut né
Republikén e Magedonisé. Né kété ményré publiku dhe gjykatat jané alarmuar

pér shkeljet mé té rénda té procedurés gjygésore.
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Shkémbimi i argumenteve dhe ndarrja e
pérfundimeve me palét e interesuara

Gjaté hulumtimit njé pjesé e pérfundimeve éshté ndaré me kryetarin e
Gjykatés Themelore Shkup 1 (né té cilén gjykaté éshté realizar mbikqyrja
e numrit mé t& madh té procedurave). Me ftesé té gjykatés, pérfagésues té
Komitetit t& Helsinkit kishin mundési té realizonin njé takim té pérbashkét
dhe té prezantojné shkeljet e potencuara para trembédhjeté gjyqgtaréve. Nga
ana e gjyqtaréve u prezantuan géndrimet dhe piképamjet e tyre profesionale
me crast pér nje pjesé té& konkluzave kishte pajtueshméri nga té& dy palét,
ndérsa pér pjesén tjetér ekipi kishte mundésiné té dégjonte arsyet pse pala

tjetér nuk pajtohet me pérfundimet.
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1. E drejta pér siguri dhe liri

Neni 12 nga Kushteta e RM (i ndryshuar me amandamentin kushtetues III)
pércakton se e liria e njeriut éshté e pacénueshme dhe ajo nuk mund ti kufizohet
askujt, pérve¢ me vendim té gjykatés dhe né proceduré té paraparé me ligj.
Pér ligjshmériné e privimit nga liria, pa vonesé, vendos gjykata. Pas ngritjes
sé akt-akuzés, paraburgimin e pércakton ose e vazhdon gjykata kompetente,
ndérsa personi i arrestuar nén kushtet e parapara me ligj mund té léshohet
dhe mbrohet né liri. Ngjashém, neni 5 i Konventés Evropiane pér Mbrojtje té
té Drejtave té Njeriut parasheh gé ¢do njeri kako té drejté né liri dhe siguri dhe

se askush nuk mund té privohet nga liria, vetém né bazé té ligjit.

Né pikén c¢) té nenit t& pérmendur potencohet se paraburgimi pér nevojat
e ndjekjes penale éshté i lejueshém vetém nése personi éshté burgosur
ose arrestuar pér shkak té nevojés pér paragitjen para pushtetit gjygésoré-
gjykatés, kur ekziston dyshimi i arsyeshém se ai person ka kryer vepér penale,
ose kur ekzistojné dyshime té arsyeshme qé ai person té pengohet né kryerjen
e ndonjé vepre penale, ose pas kryerjes sé veprés penale ai person té arratiset.
Cdo person i arrestuar ka té drejté té gjykohet né njé afat té arsyeshém ose
té léshohet né liri gjaté procesit gjygésor. Léshimi mund té kushtézohet me

dhénien e garancionit se personi né fjalé do té paragitet né gjykim. Sipas pikés
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4 nga neni 5 i Konventés, ¢cdo person ka té drejté té parages ankesé deri te
gjykata, e cila duhet té shqyrtojé ligjshmériné e atij privimi nga liria dhe nése
ajo nuk éshté béré konform ligjit, t& urdhérojé lirimin e tij. Té gjitha kéto té
drejta jané té garantauara dhe me detajisht té& rregulluara si né ligjin e mé
hershém pér proceduré penale® (i cili ende zbatohet pér procedurat e filluara
para 1 dhjetorit 2013) po ashtu edhe né Ligjin (e ri) pér procedurén penale
(LPP):3

1.1 Paraburgimi si dénim

Gjaté periudhés sé mbikgyrjes, né Komitetin e Helsinkit jané pranuar
njé numér i madh i parashtresave né lidhje me masén e paraburgimit. Né
parashtresé kryesisht vérejtjet kané t& béjné me procedurén e pércaktimit
té tij dhe vazhdimit, kohézgjatjes, mos-shfrytézimit t& masave mé té buta,
mbingarkesa, kushtet e kéqija pér jeté dhe mbrojtje shéndetésore joadekuate.
Nga procedurat penale té cilat ishin t& mbikqgyrura, né 10 nga 18 rastet ishte
pércaktuar masa e paraburgimit kundér njédind té akuzuarve. Duke pasur
parasysh kéto rrethana, Komiteti iu drejtua Drejtorisé pér pérmbarimin e
sanksioneve dhe kérkoi t& dhéna mbi kapacitetin e objekteve gé shirytézohen
pér paraburgim dhe numrin e personave prezent. Sipas pérgjigjes sé maré, né
tetor té vitit 2013 kapaciteti i njésive pér paraburgim ishte 335 shtretér, ndérsa
aty géndronin 466 persona gjé qé paraget mbingarkim prej 139%. Raportuesi
special pér torturé nga Kombet e Bashkuara potencon se mbingarkesa né
institucionet e mbyllura éshté e njejté me malltretimin si dhe me torturén.*Ky
géndrim del edhe nga praktika e Gjykatés Evropiane pér té Drejtat e Njeriut
nga e cila éshté vértetuar se edhe kur shteti nuk ka géllim gé té keqgtrajtojé
ndonjé, mbingarkimi dhe kushtet e kéqija né paraburgjet éshté e barabarté me

torturé.®

2 ,Gazeta Zyrtare e Republikés sé Magedonisé“ nr.15/1997; 44/2002; 74/2004; 83/2008;
67/2009dhe 51/11.

3 ,Gazeta Zyrtare e Republikés sé Magedonisé“ nr. 150/2010 dhe 100/2012.
Kombet e Bashkuara, Asambleja e Pérgjithshme, A/68/295, fq. 22, 9 gusht 2013.

5 Kallashnikov kundér Rusisé, Aplikacioni nr. 47095/99, Strasbur, 15 korrik 2002, para.
92-103.
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1.2 Praktika e palejushme e pércaktimit dhe vazhdimit té
paraburgimit

Nga vendimet e shqyrtuara pér pércaktimin dhe vazhdimin e masés sé
paraburgimit, jané brengosése arsyet e pérmendura né bazé té té cilave
pércaktohet paraburgimi, edhe atéheré kur pér kété masé nuk jané plotésuar
parakushtet ligjore. Kjo ishte evidentet né rastin M.Sh dhe tjeré. K.nr.23/14
né Gjykatén Themelore Shkup 1. Gjaté arrestimit té té akuzuarve tjeré nga
kjo 1éndé, M.Sh ndodheshte né SHBA dhe ishte i vendosur té ballafaqohet me
akuzén, né ményré vullnetare dhe parakohe udhétoi pér né Magedoni, ndérsa
kur u arrestua né Austri nuk e kundérshtoi kérkesén pér ekstradim me cka
u pérjashtua mundésia pér arrati. Né até moment ai mé nuk ishte person i
autorizuar i sipérmarjes né té cilén kinse kishte béré vepér penale dhe nuk
ekzistonte mundésia gé vepra e kryer té pérséritet, ndérsa mundésia pér
njé ndikim eventual tek déshmitarét ishte minimale pasiqé faza e hetuesisé
ishte né stadin e avansuar dhe ata ishin dégjuar nga ana e gjyqtarit hetues.
Ndikimi eventual ndaj déshmitaréve mund té& evitohej edhe népérmjet
pércaktimit t& njé mase mé té buté (p.sh paraburgim shtépiak). Mirépo,
paraburgimi né kontinuitet vazhdohej, ndérsa aty M.Sh kaloi mé shumé
se 8 muaj. N& procedurat e mbikgyruara né té cilat si t& akuzuar paragiten
mé shumé persona, u konstatua se gjyqtarét edhe mé tej pércaktojné dhe
vazhdojné paraburgimin népérmjet vendimeve kolektive. Edhe pse vérehet njé
pérparim gjaté pércaktimit (gjyqtarét né paragraf té& vecanté ju drejtohen ¢do
té akuzuari individualisht), vazhdon praktika e vazhdimit kolektiv t& masés
pér grupéne té akuzuarve té ciléve ju pérmenden emrat, mirépo jo edhe arsyet
pse ¢do individi t& akuzuar i vazhdohet masa e paraburgimit. Kjo éshté né
kundérshtim me praktikén e Gjykatés Evropiane pér té Drejtat e Njeriut e cila
né dy aktgjykime kundér Republikés sé Magedonisé Vasillkovski dhe tjeré.
kundér Republikés sé Maqgedonisé té vitit 2010 (né té cilin rast si pérfagésues
juridik 1 ankuesit-aplikuesit ishte Komiteti i Helsinkit)®dhe Milladinov
dhe tjeré. kundér Republikés sé Maqgedonisé té vitit 2014.Né aktgjykimin e

6 Aplikacioni nr. 28169/08, Strasbur, 28 tetoré 2010.
7 Aplikacioni nr.. 46398/09, 50570/09 dhe 50576/09, Strasbur, 24 prill 2014.
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paré Gjykata potencon “konfirmimi i paraburgimit pér ankuesit (...) gjykatat
vendore né vazhdimési kané pérséritur formulimin e njejté duke pérdorur
fjalé identike. Duket se ata shumé pak ose aspakt e kané pasur parasysh, pér
rrethanat individuale té& ¢donjérit nga ankuesit, sepse masa e paraburgimit
pér ata éshté vazhduar me vendim kolektiv. Praktika e dhénies sé vendimeve
kolektive, nga ana e Gjykatés éshté konstatuar né kundérshtim me nenin 5
pikén 3 té Konventés, né qofté se ajo lejon paraburgim té vazhduar pér njé
grup njerézish né mungesé té vlersimeve individuale té bazés pér paraburgim

né raport me ¢do anétar té& grupit individualisht.”®

Né léndén T.K dhe tjeré. KOK.nr.51/13 né Gjykatén Themelore Shkup 1
sjellja e vendimit pér vazhdimin e masés sé paraburgimit kundér T.K gjykata
ate veprim né proceduré e béri kundérshtim me Konventén Evropiane pér
té Drejtat e Njeriut si dhe praktikés sé Gjykatés Evropiane pér té Drejtat e
Njeriut. Né fakt, u béné shkellje thelbésore dhe procedurale né lidhje me
vlerésimin dhe argumentimin mbi nevojén e vazhdimit té paraburgimit nga
ana e Gjykatés Themelore Shkup 1 si dhe me mosveprimin ndaj ankesés nga
ana e Gjykatés sé Apelit né Shkup. Edhe né kété rast masa pér paraburgim
éshté vazhduar né ményré kolektive, duke mos individualizuar arsyet pér ¢do
té akuzuar né vecanti. Argumentet pér marrjen e vendim me té cilat u vazhdua

masa e paraburgimit té teté t& akuzuarve pérfshihen vetém né njé faqe.

1.3 Mbikqyrja ndérkombétare e njésive té paraburgimit

Né léndén A.D. dhe tjeré. KOK.nr.80/12 té Gjykatés Themelore Shkupinga
ana e Komitetit Ndérkombétar t& Kryqit t& Kugq (KNKQ) deri te gjykata u
dérgua njé kérkesé pér vizité té personave né paraburgim. Gjaté kohés sé
njérés nga seancat e késaj lénde, kryetari i trupit gjykues njoftoi se kérkesa
éshté refuzuar pér shkak se KNKQ nuk éshté pajtuar me kushtet e vendosura
nga ana e gjykatés, té cilat kishin té bénin me menyrén se si vizita duhet
realizuar. Publiku prezent né seancé nuk ishte i njoftuar pér detajet e kushteve
té vendosura. Déshirojmé té potencojmé se rendésiné qé ka KNKQ pér té

drejtat e njeriut edhe ate né aspekt t& mbikqgyrjes sé pushteteve gjaté zbatimit

8 Aplikacioni nr. 28169/08, Strasbur, 28 tetor 2010, para. 63.
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té masés pér paraburgim éshté e vértetuar edhe né ligjin e vjetér edhe né Ligjin
(e ri) pér proceduré penale né té cilin potencohet se “pérfagésuesit e Komitetit
Ndérkombétar té Kryqit té Kug kané té drejté pas miratimit nga ana e gjykatésit
hetues té vizitojné dhe pa mbikqgyrje té bisedojné me personat né paraburgim.”
Po ashtu, mandatin ndérkombétar i KNKQ rrjedh nga konventat e Gjenevés

nga viti 1949 né té cilat Republika e Magedonisé éshté edhe nénshkruese.

Pérvec refuzimit té pérmendur pér mbikgyrje ndérkombétare té& njésive pér
paraburgim, né rastin T.K dhe tjeré. KOK.nr.51/13 né Gjykatén Themelore
Shkup 1, éshté refuzuar edhe kérkesa e Raportuesit special t& Kombeve té
Bashkuara pér promovim dhe mbrojtje té té drejtés pér liri t& mendimit dhe
shprehjes Frank La Ru i cili kérkoi té vizitojé gazetarin T.K.Kjo gasje e Gjykatés
Themelore Shkup 1 i pérforcoi dyshimet se njesité e paraburgimeve né
Magedonijanévendenétécilat nukrespektohen standardet ndérkombétare dhe
té vendit pér trajtim té t& arrestuarve. Nga ana tjetér, &shté pér tu pérshéndetur
dhénia e lejeve nga ana e disa gjykatave té vendit qé pérfagésuesit e Komitetit
té Helsinkit té vizitojné disa persona té arrestuar gjaté viteve 2013 dhe 2014.
Edhe pse kéto leje ishin té vlefshme vetém pér biseda né hapsirén pér pritje dhe
nén mbikgyrje té policisé sé burgut, kjo paraget pérparim kur kemi parasysh

faktin gé para do kohésh kérkesat tona refuzoheshin pa arsyetim ligjor.

2. Prezumimi i pafajsisé

Neni 13 i Kushtetutés sé RM parasheh gé personi i akuzuar pér vepér penale
do té konsiderohet i pafajshém derisa fajsia e tij nuk vértetohet me vendim
té plotfugishém gjygésor. Né nenin 6, pika 2 t& Konventés Evropiane pér té
Drejtat e Njeriut parashihet qé ¢dokush i cili éshté i akuzuar pér vepér penale
trajtohet sii pafajshém derisa fajsia e tij nuk déshmohet né rrugé ligjore. Sipas
Gjykatés Evropiane pér té Drejtat e Njeriut dyshimi pér ate nése dikush éshté

fajtor duhet té i shkojé né favor té akuzuarit.’Népérmjet praktikés gjygésore,

9 Barbera, Meseg dhe Jabardo kundér Spanjés, Aplikacioni nr. 10590/83, Strasbur, 6 dh-
jetoré 1988, para. 77.
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Gjykata Evropiane potencon se personat zyrtaré duhet té pérmbahen nga
paragjykimi i fajit té té akuzuarve. Sipas Gjykatés, neni 6, pika 2 do té shkelet né
rastet kur gjyqtaré e prokuré,*®ministra dhe zyrtaré policoré,**dhe funksionaré
té larté, do té deklarojné se personi, té cilit procesi gjygsoré nuk i ka mbarruar,
éshté fajtoré.”? Kjo praktiké gjygésore éshté pérfshiré edhe né Ligjin (e ri)
pér proceduré penale. Né nenin 2, pika 2 nga ligji éshté paraparé gé organet
shtetérore, mjetet e informimit publik si dhe personat tjeré obligohet té
pérmbahen konform parimit té prezumimit té pafajsis€, ndérsa me deklaratet
e tyre publike mbi procedurat té cilat jané né rrjedhé nuk guxojné té shkelin
té drejtat e t& akuzuarit dhe t& démtuarit, si dhe pavarsiné dhe paanshmériné
e gjykatés.Kjo mbrotje éshté e patjetérsueshme pér t& mbrojtur ligjshmériné
e procedurés dhe clirimin nga presionet e ndryshme ndaj gjyqtaréve dhe
gjyqtaréve poroté gjaté marrjes sé vendimeve pér 1éndét. Pérvec ndalesés pér
prejudikim té fajit nga ana e personave té pérmendur, sipas Gjykatés Evropiane
pér té Drejtat e Njeriut edhe “kampanja virtuele mediale (...) mund té ndikojé
né mendimin publik i cili mund té ndikojé tek gjyqtarét porot t& vendosin pér

fajin e té akuzuarve”.*®

2.1 Shkelja e parimit nga ana e pushtetit dhe mediave

Gjaté disa viteve té kaluara pérfagésuesit e Ministrisé pér Puné té Brendshme
(MPB) ju jepnin emra disa nga arrestimeve policore. Quajtja e aksioneve
policiore pér shembull “Monstra” apo “Pércarés”, paragesin shkelje té llojit té
veté té prezumimit té pafajsisé. Pér rastin e mbikgyrur A.D dhe tjeré. KOK.
nr.80/12 té Gjykatés Themelore Shkup 1, né ditén e arrestimit té t& dyshuarve
ministri pér puné té brendshme do té& deklarojé “MPB i zbuloi kryerésit e
vrasjes makabre né ligenin e Smilkovés (..) ndjekés té islamit radikal..”. Né&
momentin gé MPB do té emérojé ndonjé aksion, ai emértimi shfrytézohet edhe

nga ana e mediumeve, mirépo po ashtu shfrytézohet edhe né njoftimet zyrtare

10 Daktrash kundér Lituanisé, Aplikacioni nr. 42095/98, Strasbur, 10 tetoré 2000, para. 42.

11 Alene De Ribemund kundér Francés, Aplikacioni nr. 15175/89, Strasbur, 10 shkurt
1995, para. 41.

12 Butkevicius kundér Lituanisé, Aplikacioni nr. 48297/99, 26 mars 2002, para. 53.
13 Kraksi kundér Italisé, Aplikacioni nr.34896/97, 5 dhjetoré 2002, para. 98
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té gjykatés. Késhtu pér shembull, né kumtesén e saj té 14 prillit 2014 Gjykata
Themelore Shkup 1thekson “né lidhje me léndén KOK nr.80/12 i njohur si
“Monstra” Gjykata themeore Shkup 1 - Shkup informon se rasti ende éshté né
rrjedhé, mirépo gjendet né fazén pérfundimtare..”“.**Né njoftimet nga gatise
gjithé mediumet aspak nuk u morr né konsideraté parimi i prezumimit té
pafajsisé dhe pér 1éndét né rrjedhé shfrytézohen tituj ose citate né té cilat té

dyshuarit paragiten si fajtoré.

Para fillimit té gjykimit té léndés D.S. K.nr.1505/14 né Gjykatén Themelore
Shkupi 1, MPB publikoi njoftimi me ané té sé cilit publiku u njoftua pér
arrestimin e personit D.S. Edhe pse MPB nuk e publikoi emrin e té arrestuarit,
prezumimi i pafajsisé u shkell nga potencimi i profesionit dhe kualifikimeve té
tij, emri i institucionit shéndetésor, vendi i punés momental dhe i méparshmi
duke saktésuar klinikat konkrete né Shkup.Me detajet e shpérndara, né ményré
shumé té thjeshté mund té arrihej tek emri dhe mbiemri i ploté i té arrestuarit.
Gjaté takimit né mes pérfagésuesve té Komitetit té Helsinkit dhe trembédhjeté
gjyqtaréve né Gjykatén Themelore Shkupi 1 u ngrit edhe kjo ¢éshtje dhe nga
gjyqtaré u kérkuar gé ata té angazhohen né ményré aktive gé té angazhohen
né mbrojtjen e parimit té presumimit té pafajsisé sepse edhe pse shkellja e
kétij parimit nuk parasheh ndonjé sanksion konkret me asnjé ligj, kjo shkelje
éshté e papranueshme sipas Konventés Evropiane pér té Drejtat e Njeriut e
cila ka supermacion mbi ligjet e vendit. Po ashtu u potencua se edhe titujt
nuk duhet té ndikojné né punén e gjyqgtaréve té cilét né ményré profesionale e
kryejné detyrén e tyre, kjo po ashtu ka ndikim edhe né gjyqtarét poroté té cilét
paragesin shumicé né késhillat gjygésor. Sipas géndrimit té gjyqtaréve, shkelja
e parimit t& presumimit té pafajsisé me emérimet e aksioneve policore dhe
njoftimet nga ana e mediave nuk &shté aktivitet i tyre dhe rrjedhimisht nuk

mund té konsiderohet si shkelje nga ana e tyre.

2.2 Shkelja e parimit nga ana e gjykatave

Né njé pjesé nga procedurat gjygésore t& mbikqyrura né té cilat kundér té

akuzuarve ishte pércaktuar masa e paraburgimit, gjaté shqyrtimit t& vendimeve

14 Shif: http://www.osskopjel.mk/Novosti.aspx?novost=256 (qasja e fundit 3 korrik 2014).
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pér pércaktim dhe vazhdim té& késaj mase, vérejtém se né formulimin e tekstit
pér arsyet se pse jepet masat e paraburgimit edhe gjygtarét e kané shkelé
parimin e prezumimit té pafajsisé. Né fakt, né njé numér té vendimeve pér
paraburgim té cilat ngjajné shumé mes veti thuhet qé masa e paraburgimit
pércaktohet pér shkak té “shkallés sé pérgjegjésisé penale” dhe “ményrés sé
kryerjes dhe motivit pér kryerje t& veprave”. Déshirojmé té potencojmé se
shkalla apo niveli i pérgjegjésisé penale dhe ményra dhe motivet e kryerjes sé
veprave mund té vértetohet vetém atéheré kur pérfundon shqyrtimi kryesoré
dhe gjaté kohés sé shqiptimit té& dénimit, dhe jo gjaté kohés sé hetimit apo
gjaté rrjedhés sé procesit gjygésor. Né léndén T.K dhe tjeré. KOK.nr.51/13
né Gjykatén Themelore Shkup 1, njé¢ nga gjyqgtarét e trupit gjykues ndaj
njé déshmitari u drejtuar me fjalén “génjen!”. Kjo ményré e udhéhegjes sé
procedurés me siguri nuk éshét né pajtueshméri me rolin gé gjyqtari e ka
né procesin gjygésoré dhe mund té interpretohet si bindje e hershme mbi

ekzistimin e ndonjé fakti, para mbarimit té procedurés.

3. Publiku né procedurat gjygésore

Neni102iKushtetés sé Magedonisé parasheh qé shqyrtimet para gjykatave dhe
shqgiptimi i aktgjykimeve jané t& hapura, ndérsa publiku mund té pérjashtohet
vetém né rastet e parapara me ligj. E drejta né gjykim publik garantohet edhe
me nenin 6, pika 1 t& Konventés Evropiane pér Mbrojtje té té Drejtave té
Njeriut, si dhe me nenin 5 té Ligjit pér proceduré penale.Nga ana e gjykatés,
publiku mund té pérjashtohet edhe zyrtarisht ose me propozim té& paléve
ose i démtuari té pérjashtojé publikun nga njé pjesé e shqyrtimit kryesoré
ose nga i téré shqgyrtimi kryesoré, nésé ajo éshté e nevojshme pér té rruajtur
shtetin, sekretet té réndésishme ushtarake, zyrtare apo afariste, rendin publik,
mbrojtjen jetés private té té akuzuarit, déshmitarit apo té démtuarit, mbrojtja
e sigurisé sé déshmitarit apo viktimés dhe/ose mbrojtjes sé interesave té té
miturit (neni 354 nga Ligji pér procedure penale). Né procedurat gjygésore
pér mbrojtje té té drejtave dhe detyrimeve themelore té njeriut dhe gytetarit,
kontestet juridiko-civile, ku gjykata shqyrton dhe vendos sipas dispozitave té

Ligjit pér procedure kontestimore, shqyrtimi éshté publik.
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Qytetarét e Republikés sé Magedonisé shumé rrallé vendosin té ndjekin
ndonjé proceduré gjygésore. Arsyet pér kété situaté jané nga mé té ndryshmet
dhe kané té bé&jné me mungesén e kushteva hapsirore té gjykatave, mospasja
e gasjes né gjykata, mos-informimi, mos-interesimi etj. Megjithéaté, sikurse
asnjéheré mé paré, vitet e fundit &shté vérejtur njé rritje e interesit pér
té ndjekur procedurat gjygésore nga ana e mediave té cilét rregullisht
informojné pér dhjetra procedura gjygérsore né cdokohé. Pérvec mediave,
né rolin e publikés né gjykatore paragetet edhe njé numér shumé i vogél i
organizatave qytetare, ndérsa njé numér ende mé i vogel i tyré kryejné
mbikgyrje sistematike té procedurave gjygésore. Po ashtu, njé numér i caktuar
i procedurave gjygésore ndjeken edhe nga Misioni i Organizatés pér Siguri
dhe Bashképunim né& Evropé (OSBE) né Shkup, ndonjéheré né gjykimet
jané prezenté edhe pérfagésues té disa ambasadave té shteteve té huaja né
Republikén e Magedonisé. Pjesémarrja e Misionit t&é OSBE né Shkup, e cila né
té njejtén kohé paraget misionin mé té gjaté té organizatés gé nga ekzistenca
e saj, si dhe té pérfagsuesve té ambasadave né gjykimet né té cilat si palé nuk
paraqiten shtetas té vetg, tregon pér nivelin e ulet té shtetit té& sé drejtés dhe

besimit té ulét gé kané ndaj sistemit té jurisprudencés né vend.

Ende ekziston praktika qé disa procedura gjygésore té& udhéhigen né zyrat e
gjyqtaréve. Né ato kushte, praktikisht éshté e pamundur gé publiku té merr
pjesé né ato gjykime. Kushtet hapsinore né numrin mé té& madh té gjykatoreve
nuk mundésojné pjesémarrjen e mé shumeé se 10 personave, ndérsa ndonjéheré
ka mé shumé pale dhe pjesémarrés té drejtépérdrejt né procedurén gjygésore,
sesa vende té lira né gjykatore. Edhe pse ekzistojné kéto kufizime hapésinore,
numriméimadhigjyqtarévelejojné prezencén e publikut, mirépo pjesémarrésit
e kané patjetér t& géndrojné né kémbé. Mbikqyrésit kané vérejtur se disa heré
policia e gjykatés nuk lejon hyrjen anétaréve mé té afért familjar té paléve edhe
pse né gjykatoret ka pasur vende té lira pér tu ulur. Megjithéaté, pas reagimit
té mbrojtésit ligjoré prezenca e kétyre personave éshté mundésuar.Prezenca
e njé grupi mé té vogél té gytetaréve né gjykatore né té shumtén e rasteve

kontribuon né paragitjen e turmés dhe njé atmosferé ngulfatése. Shpesh
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temperatura né disa gjykatore ndikohet nga kushtet atmosferike, vecanérisht
éshté gjendje e pakéndshme gjaté kohérave té nxehta dhe kohérave té ftohta té
dimrit. N€é kési kushte éshté joreale té pritet gé publiku do té ishte e interesuar

té ndjek procedurat gjygésore.

Pér té pérshéndetur &shé shirytézimi i uebfageve té gjykatave pér té publikuar
agjendén e gjykimeve té caktuara. Pérvec késaj, né numrin mé té madh té
gjvkatave pérdoren televizoré LCD né té cilat mund té shihet orari i gjykimeve,
si dhe numri i gjykatoreve né té cilat mbahet gjykimi. Megjithé&até, do ishte e
preferueshme gé né gjykata té& ekzistojné edhe broshura me té cilat, ndér té
tjerat, gytetarét do t& informoheshin pér té drejtén e tyre né cdokohé t& mund
té hyjné né ndértesén e gjykatés nése kané interes té ndjekin ndonjé gjykim

apo gjykime.

3.1 Shkelja e parimit té publicitetit

Pérvec njé problemi né Gjykatén Themelore Kumanové, ekipi mbikgyrés nuk
kishte véshtirési né gasjen né gjykatoret né té cilat realizuam mbikqgyrjen e
proceseve gjygésore. Né léndén A.G dhe tjeré. K.nr.906/13 né Gjykatén
Themelore Kumanové, né gjykatore pérvec paléve dhe pérfagésuesit té
ekipit mbikqyrés prezent ishte edhe njé gazetare. Kryetari i trupit gjykues, i
cili nuk kishte veshur veshje gjyqtari (togé) té cilén éshté i obliguar ta vesh
né pajtueshméri me nenin 57 té Ligjit pér gjykata,'®e pyeti gazetaren nésé pér
prezenceén e saj ka marr leje nga Gjykata Supreme e RM. Edhe pse gazetarja me
té drejté u mundua té i sqarojé se sipas Ligjit pér proceduré penale leja éshté
e nevojshme vetém pér incizimi audio dhe video ose pér fotografim, kryetari
i trupi gjykues né konsultim dhe me miratim t& pérfagésuesit t& prokurorisé
publike e udhézoi gazetaren té drejtohet te kryetari i gjykatés dhe té pyet nése
ka té drejté té& géndrojé né gjykatore.

Gjaté njé shqyrtimi tjetér gjygésor pér léndén e njejté, né momentin kur
mbikqyrési arriti afér ndértesés se Gjykatés Themelore Kumanove, nga ana

e policisé sé gjykatés iu kérkua leje pér pjesémarrje né gjyq me crast ai e

15 ,Gazeta Zyrtare e Republikés sé Magedonisé* nr. 58/06, 35/08 dhe 150/2010.
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tregoi identifikimi zyrtar dhe i informoi pérfagésuesit e policisé sé gjykatés
se kryetari i gjykatés dhe kryetari i trupit gjykues jané té informuar pér
pjesémarrjen e tij, dhe se duhet té ndjek shqyrtimin pér léndén gé vec kishte
marr pjesé dy heré me, se gjykimi éshté publik dhe se nuk ka nevojé pér leje
té posacme pér pjesémarrje dhe se ndalesa pér hyrje né ndértesén e gjykatés
do té ishte jokushtetuse dhe jashtéligjore. Ky argumentin nuk u pranua nga
ana e policisé sé gjykatés e cila mbikqgyrésit nuk i lejoi t& hyjr né ndértesén e
gjvkatés. Pas késaj ngjarjeje Komiteti i Helsinkit menjéheré dérgoji parashtresé
deri te kryetari i gjykatés. Kryetari i gjykatés duke u thirrur né njé Rregullore té
vjetér té gjykatés e cila ka pérfunduar té vlejé dhe né dispozitat té cilat kané té
béjné me sigurimin e ndértesave, pronés, njerézve dhe mbjatjes sé rendit dhe
diciplinés né ndértesén gjykatés konstatoi se policia e gjykatés me té drejté
ka kérkuar leje ose ftesé. Pér kété shkelje flagrante té parimit té publicitetit
Komiteti i Helsinkit dérgoi parashtresé deri te Késhilli Gjygésor i RM, mirépo
deri né mbylljen e késaj analize, edhe pse u tejkalua afati ligjoré prej dymuajsh

pér pérgjigje, nuk éshté dérguar vendimi i Késhillit.

3.2 Transparenca e gjyqtaréve dhe ingizimi/fotografimi i
procedurave

Edhe ligji i vjetér (neni 314) edhe Ligji (i ri) pér proceduré penale (neni
363) parasheh qé para fillimit té diskutimit kryesoré gjegjésisht shqyrtimit
kryesorég, krytari i trupit gjykues, pérve¢ obligimeve tjera, detyrimisht duhet
té parages pérbérjen e trupit (gjygésoré). Nga té gjitha 1éndét e ndjekura né
lémin e materies penale, vetém para fillimit té léndés M.E. KOK.nr.107/13 té
Gjykatés Themelore Shkup 1 kryetari e paragiti trupin gjykues. Edhe pse nuk
paraget ndonjé shkelje thelbésore té ligjit, vlerésojmé se kjo dispozité éshté
e réndésishme si né aspekt té transparencés sé procedurés, ashtu edhe pér

pérgjegjshmériné e anétaréve té trupave gjykes.

Né pajtueshméri edhe me (nenin 310) ligjin e vjetér edhe me Ligjin (e ri) pér
proceduré penale (neni 360), né gjykatore nuk mund té béhen in¢izimi filmike
dhe televizive. Me pérjashtim, kur ekziston leje nga kryetari i Gjykatés Supreme

té Republikés sé Magedonisé, gazetarét mund té incizojné njé pjesérisht
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shgyrtimin kryesoré. Gjaté ndjekjes sé procedurave gjygésore, mbikqyrésit
e Komitetit t& Helsinkit né disa nga rastet kur béhej shqyrtimi kryesoré né
Gjykatén Themelore Shkupi 1, vérejtén se késhilli i pérjashtonte gazetarét
pas in¢izimit té disa inserteve té shkurta edhe ate para se té fillojé shqyrtimi
kryesoré. Pér shkak késaj praktike t& gjykatés, publiku nuk mund té fitojé njé
pasqgyre té ploté mbi kushtet né kuadér té sé cilave udhéhiget njé 1éndé penale,

dhe lejohet hapsiré pér léshime gjaté informimit medial.

Nuk éshté kontestuese se gjyqtari udhéheqgés gjegjésisht trupi gjykues mund
té vendos gé pjesé nga shqyrtimi kryesoré mos té inc¢izohet, nga procedurat
e mbikgyrura gjermétani u konstatu se personat gé incizojné largohen nga
gjykatoret duke mos u marr asnjé vendim i cili né formé té shkruar do té
evidentohej né proces-verbal. Me kété gasje nuk respektohet né térési leja e
kryetarit t& Gjykatés Supreme. Pér kété léshim u diskutua edhe gjaté takimit
té pérfagésuesve té Komitetit t& Helsinkit me trembédhjeté gjyqtarét né
Gjykatén Themelore Shkup. Sipas gjyqtaréve, kushtet hapsirore nuk lejojné
incizimin e gjithé shqyrtimit gjygésoré, ndérsa dhénia e lejeve té& gjithé
mediumeve gé kérkojné nga Gjykata Supreme kontribuon né trajtimin e
barabarté té tyre. Megjithéaté, pas takimit, né léndén A.D dhe tjeré. KOK.
nr.80/12 kameramanéve dhe fotoreporteréve ju mundésua té incizojné né
térési shpalljen e aktgjykimit gé paraget njé hap né drejtim té duhur dhe

merriton té vlerésohet.

Né aspekt té incizimit/fotografimit té procedurave civile, Ligji pér proceduré
kontestimore nuk pérmban dispozita té vecanta me té cilat do té lejohet apo
ndalohet inc¢izimi gjegjésisht fotografimi i procedurés gjygésore. Megjithéaté,
Rregulloja e gjykatés®® e rregullon kété ¢éshtje né nenin 103, pika 3 né té cilén
potencohet se ingizimi vizuel (video) dhe in¢zimi me zé& (audio), njoftimi
dhe fotografimi né procedurén kontestimore dhe né procedurén e kontestit
administrativ mund té kryet pas miratimit té kryetarit té gjykatés, pasi éshté

siguruar mendimi nga gjyqtari gé merret me léndén dhe me pélgim né formé

16 ,Gazeta Zyrtare e Republikés sé Magedonisé “ nr. 66/2013.
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té shkruar nga ana e paléve. Vlerésojmé se koncipimi i tillé i nenit ka té& bgjé

me esencén e kontesteve, té cilat jané juridiko-civile.

Sipas dispozitave té Ligjit pér proceduré kontestimore udhéhigen edhe
kontestet gjygésore pér shpifje, fyerje dhe diskriminin. Pér shkak té natyrés,
kéto konteste mund té jené té réndésisé sé vecanté pér publikun, pér kété
shkak éshté i nevojshém edhe in¢izimi vizuel (vidoe) dhe me zé& (audio)
i diskutimeve gé ndodhin né gjykatat civile pér kéto 1éndé. Mirépo, sipas
pérmbajtjes sé nenit 104 té Rregullores sé gjykatés, pélgim duhet té japin edhe

palét e 1éndés, gjé gé shumé rendé mund té arrihet.

Né léndén A.A dhe tjeré. PO 121/13 né Gjykatén Themelore Gostivar né
té cilén kérkohej vértetimi i diskriminimit né bazé té pérkatésisé politike, u
dérgua kérkesa pér incizim vizuel (video) dhe me zé (audio) pér shqyrtimin
kryesorég, pér té cilin rasti mendim pozitiv dhané edhe kryetari i trupit gjykues

edhe paditésit. Mirépo, pér shkak té refuzimit té té paditurve, kérkesa u refezua.

3.3 Déshmitari i mbrojtur si arsye pér pérjashtim té publikut

Duke ndjekur procedurat gjygésore né té cilat si déshmitaré paragiten persona
me identitet té& fshehur, ekipi mbikqgyrés vértetoi se publiku sipas rregullit
pérjashtohet nga gjykatoret. Né kété kontekst, né ményré té vecanté duam
té potencojmé rastin L.B dhe tjeré. KO.nr.2917/12 né Gjykatén Themelore
Shlkup 1. Pér kété rast gjyqésoré nga ana e prof.Dr. Gordan Kalajxhiev, u dérgua
njoftimi se injejtiné kapacitetin e njohésit sishkencétar, si profesoriprocedurés
penale né fakultetin Juridik “Justinijani I” dhe kryetar i Komitetit t& Helsinkit,
do té mbikqgyr procedurén gjygésore.Mendim pozitiv gé publiku profesional/
shkencoré mos té jeté i pérjashtuar nga pyetjet e déshmitarit t& mbrojtur dhe
e prokurori publik, si propuzues i déshmitarit, me crast ishte rasti i paré kur
u tregua njé vullnet i miré nga ana prokurorisé publike pér transparencé mé
té madhe né procedurén e dégjimit té déshmitarit t& mbrojtur. Megjithéaté,
trupi gjykues vendosi té pérjashtojé publikén né térési, duke pérfshiré edhe
publikun profesional. Gjykojmé se vendimet e njépasnjéshme té trupit gjykues

pér té pérjashtuar publikun pér 1éndét ku paragiten déshmitaré té mbrojtur
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nuk lejon hapsiré pér té vértetuar nése realizohet parimi i gjykimit fer dhe té

drejté.

Né vecanti nuk e konsiderojmé té arsyeshém pérjashtimin e publikut
profesional, i cili do t& ndjeké vetém ményrén e dégjimit té déshmitarit té
mbrojtur, me géllim té vértetohet zbatimi i dispozitave ligjore me té cilat
rregullohet ményra e mbrojtjes sé déshmitaréve né Republikén e Magedonisé
dhe ndikimit té tyre né parimin e gjykimit fer dhe té drejté. Déshirojmé té
potencojmé se né té ardhmen trupat gjykues duhet té shfrytézojné mundésiné
e paraparé né nenin 355 pika 2 nga Ligji (i ri) pér procedure penale (dispozité
e cila ishte prezente edhe né ligjin e méparshém), né shqyrtimin kryesoré né
té cilin éshté pérjashtuar publiku té marrin pjesé persona zyrtaré, punétore
publik dhe shkencétaré.Pér kété mundési éshté diskutuar gjaté takimit té
pérfagésuesve té Komitetit té Helsinkit me trembédhjeté gjyqtarét e Gjykatés
Themelore Shkup. Pérfagésuesit e Komitetit t& Helsinkit potencuan se do té
vazhdojné té dérgojné kérkesa né cilésiné e njohésve shkencoré dhe punétoréve
publik, ndérsa gjyqtarét u pajtuan gé ¢do kérkesé té trajtohet enkas pér ¢cdo

léndé.

4. E drejta e pérfagésimit nga ana e pérfagésuesit
ligjoré/avokatit

Neni 12 i Kushtetutés sé Republikés s& Magedonisé parasheh gé ¢do person
ka té drejté né pérfagésues ligjoré/avokat né proceduré gjygésore. Né nenin 6,
pika ¢, t& Konventés Evropiane pér Mbrojtje té té Drejtave t& Njeriut parashihet
qé ¢dokush ka té drejté t& mbrohet vetém ose me ndihmén e mbrojtésit sipas
zgjidhjes sé tij, ndérsa nésé nuk posedon mjete pér té paguar mbrojtés, té fitojé
avokat zyrtaré pa pagesé kur kéte e kérkojné interesat e drejtésisé. Né nenin
70 té Ligjit (t& ri) pér proceduré penale, né térési éshté marré kjo dispozité
e konventés. Sipas praktikés sé Gjykatés Evropiane pér té Drejtat e Njeriut,
kur vendoset nése interesat e drejtésisé kérkojné mbrojtje falas sipas detyrés

zyrtare, té réndésishém jané tri faktoré: serioziteti i veprés penale dhe pesha
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e dénimit t& mundshém; ndérlikueshméria e 1éndés; dhe aspektet sociale dhe

personale té té akuzuarit.'’

Para se t& vendoset nése njé personiido i caktohet njé mbrotjés falas dhe sipas
detyrés zyrtare, nga personi nuk guxon té kérkohet t& déshmojé “pértej ¢do
dyshimi” se nuk mund té lejojé téa paguaj pér pérfagésimin e tij ligjor.*Mé
tutje, neni 8 i Konventés pér Mbrojtjen e té Drejtave té Njeriut (e drejta e
privatésisé) garanton privilegjin e besueshmérisé né mes té akuzuarit dhe
mbrojtésit té tij. Sipas praktikés se Gjykatés Evropiane pér té Drejtat e Njeriut,
komunikimi né mes t& akuzuarit dhe mbrojtésit t& tij ka karakter privat dhe

raport té besueshém."®

4.1 Roli i pérfagésueve/mbrojtésve né procedurat gjyqgésore

Pas mbarimit té fakultetit juridik, personi i cili ka pér géllim té punojé si avokat
e ka té patjetérsueshme té bejé praktiké né puné juridike mé sé paku dy vjet
dhe té jep provimin e jurisprudencés. Shkollimi juridik karakterizohet si mésim
shumé teorik dhe gatise nuk pérfshiné praktiké né gjykatore. Puna praktike né
t& shumtén e rasteve realizohet vetém formalisht, ndérsa kandidatét shumé
rrallé pérfitojné aftésité e nevojshme pér pérfagésim té klientéve. Me marrjen
e lincencés pér avokat, t& njejtét njohurité dhe aftésité e tyre i avansojné
vetém me iniciativé personale, gjegjésisht nuk ekziston njé sistem i mésimit
té vazhdueshém. Né té shumtén e rasteve t&é mbikqgyrura gjygésore palét né
proceduré kané pasur mbrojtés té cilét i kané zgjedhur veté. Mbikgyrésit
nuk kané hasur né asnjé refuzim té emérimit t& mbrojtésit pa pagesé sipas
detyrés nga ana e gjykatave. Pérkundrazi, né léndén J.B dhe tjeré. KOK
nr.59/12 né Gjykatén Themelore Shkup 1 avokat pa pagesé iu caktua njé
personi té punésuar kundér té cilit né fund té procedurés iu shqiptuar dénimi
me kusht. Sipas késaj, mund té pérfundojmé se praktika gjygésore e cila ka té
béjé me caktimin e mbrojtésit sipas detyrés zyrtare éshté né pajtueshméri me

Kushtetutén, Konventén Evropiane pér té Drejtat e Njeriut dhe ligjet.

17 Kuaranta kundér Zvicrés, Aplikacioni nr. 12744/87, 24 maj 1991,para. 33-35.
18 Pakeli kundér Gjermanisé, Aplikacioni nr. 8398/78, 25 prill 1983, para. 34.
19 Kembel kundér Mbretérisé sé Bashkuar, Aplikacioni nr. 13590/88, 25 mars 1992, para.
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4.2 Avokat zyrtar pa pagesé

Mbikqgyrésit vérejtén se mbrojtésit e caktuar sipas detyrés zyrtare nuk jané
gjithmoné aktiv né léndét né té cilat pérfagésojné palé té cilét nuk posedojné
mjete pér té angazhuar mbrojtés sipas zgjidhjes sé tyre. Kjo ishte evidente
né léndén V.L dhe tjeré. KOK.nr.8/08 né Gjykatén Themelore Shkup 1 ku
dukej garte se me aktiv ishin avokatet e paléve gé pérfagésonin me pagesé
sesa ata qé ishin caktuar sipas detyrés zyrtare. Kjo gjendje e sjell né piképyetje
efektivitetin e mbrojtjes sé atyre qytetaréve té cilét nuk jané né gjendje té
angazhojné mbrojtés sipas zgjidhjes sé tyre. Edhe pérkundér joaktivitetit té
disa nga mbrojtésit zyrtaré, ekipi mbikqgyrés nuk vérejti ndonjé rast né té cilin
gjykatési reagoi pér mbrojtje joadekuate. Déshirojmé té theksojmé se sipas
praktikés sé Gjykatés Evropiane pér té Drejtat e Njeriut gjykatat e kané patjetér
té reagojné kur té vérejné njé mbrojtje joadekuate nga ana e mbrojtésve zyrtaré

ose pér njé mbrojtje té tillé t& kuptojné né formé tjetér.2°

Léshimet mé té médha né sistemin e sigurimit t& mbrojtésve sipas detyrés
zyrtare jané mosekzistenca e rregullave té qarta gjaté pércaktimit, si dhe
mosveprimi i atyre mbrojtésve pas mbarimit té procedurés né shkallé té
paré. Mbrojtés sipas detyrés zyrtare cakton gjykata nga lista e veté interne
té avokatéve té interesuar. Avokatét né ato lista jané zakonisht té rinjé dhe
angazhimin e tyre si mbrojtés sipas detyrés zyrtare e shfrytézojné pér té
fituar pérvojé. Nuk ekziston ndonjé sistem pér pérzgjedhje té rastésishme té
mbrojtésit nga ana e regjistrit zyrtaré. Kjo situaté kontribuon né krijimin e
njé lirie t& madhe té gjykatave gjaté vendosjes se cili mbrojtés té caktohet.
Kompenzimin gé e marrin avokatét zyrtaré éshté dyfish mé i vogel sesa ai i

pércaktuari me tarifén e avokatéve.

Ekipi mbikqyrés nga ana e avokatéve zyrtaré u informua se gjykatat
kompenzimin e paguajné me vonesa té médha, shumé shpesh ndodhé gé
pagesat t& béhen pas pérfundimit té& ploté té procesit gjygésoré. Kjo né
ményré plotésuese e sjell né piképyetje efektivitetin e mbrojtjes. Mbrojtésit

zyrtaré marrin kompenzim vetém pér pérfagésimin e tyre né shkallén e paré.

20 Cekala kundér Portugalisé, Aplikacioni nr. 38830/97, 10 tetor 2002, para. 60.
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Pér shkak té késaj situate ata nuk dérgojné ankesa pér aktgjykimet e shkallés
sé& paré. Mos-shirytézimi i mjeteve juridike mund té keté pasoja negative pér
palet, vecanérisht pér ata gé ndodhen né paraburgim apo burg, nuk e njohin

gjuhén magedonase, ose jané analfabeté.

5. E drejta pér njé gjyq té pavarur,
té paanshém dhe kompetent

Neni 12 i Kushtetutés s& RM (i ndryshuar me amandamentin kushtetues XXV)
pércakton gé pushtetin gjygésor e ushtrojné gjykatat. Gjykatat jané autonome
dhe té pavarura. Gjykatat gjykojné né bazé té Kushtetutés dhe ligjeve si dhe
marréveshjeve ndérkombétare té ratifikuara né pajtueshméri me Kushtetutén.
Llojet, kompetenca, themelimi, abrogimi, organizimi dhe pérbérja e gjykatave,
si dhe procedura prané tyre, rregullohen me ligj. Né nenin 6, pika 1 nga
Konventa Evropiane pér té Drejtat e Njeriut parashihet, né pércaktimin e té
drejtave dhe detyrimeve té tij civile ose té ¢do akuze penale kundér tij, ¢do
person ka té drejté pér njé proces té drejté dhe publik, brenda njé afati té
arsyeshém, nga njé gjykaté e pavarur dhe e paanshme e caktuar me ligj. Sipas
praktikés sé Gjykatés Evropiane pér té Drejtat e Njeriut né qofté se gjykatési
vendimin e tij e ka té bazuar para se ti shqyrtojé provat té cilat do mbéshteste
rezonimin e tij, ajo do té vlerésohet si e pa bazé dhe e palejueshme sipas nenit

6, pika 1 t& Konventés.*

E réndésisé sé vecanté pér pavarsiné dhe paanshmériné e gjyqtaréve éshté
ekzistimi i njé sistemi pér pérzgjedhjen e rastésishme té l&éndéve té cilat ata do
ti procedojné. Gjykatat né Republikén e Magedonisé shfrytézojné njé sistem té
unifikuar informativ pér administrim té léndéve gjyqésore (AKMIS) népérmjet
té cilit, mes tjerash, né ményre automatiek béhet shpérndarja e léndéve pér
gjyqtaré dhe ndjeket 1&vizja e 1éndéve. Po ashtu éshté i réndésishém edhe
pérzgjedhja e gjyqtaréve e cila né Republikén e Magedonisé, né pajtim me

nenin 38, pika 1 nga Ligji pér gjykata®* té cilét nuk kané kufizim t& mandatit.

21 Fej kundér Austrisé, Aplikacioni nr. (14396/88, 24 shkurt 1993, para. 34.
22 ,Gazeta Zyrtare e Republikés sé Magedonisé“ nr.58/06, 35/08, dhe 150/10.
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Krahasuar me bartésit e funksioneve publike, pagat e gjyqtaréve né Republikén
e Magedonisé jané relativisht té larta gé duhet té ndikojné né pavarsiné dhe

paanshmeériné e tyre.

Q& njé gjykaté té vlerésohet si e paanshme, éshté e patjetérsueshme gé né té té
punojné gjyqtaré té cilét i pérfagésojné té gjithé pérfagésuesit e komuniteteve
né vend. Né Raportin e Avokatit t& Popullit mbi ndjekjen dhe zbatimin e
parimit té& pérfagésimit té drejté pér vitin 2012 potencohet “duke analizuar
pérmbledhjen e t& dhénave té tubuara nga 27 gjykata themelore né teritorin
e Republikés sé Magedonisé pér vitin 2012 mund té konstatohet kjo situaté
e pérfagésimit t& komuniteteve: Magedonas - 83,8%, Shqgiptaré - 10,5%, Turg
- 1,6%, Romé - 0,9%, Serb - 1,0%, Vllehé - 1,3%, Boshnjaké - 0,5% dhe té tjeré
0,4%.Né gjykatat themelore ekziston njé pérparim i ulét i planit né zbatimin
e parimit té pérfagésimit té drejté né krahasim me vitet e kaluara, mé crast
potencojmé tempon e ngadaldsuar t& punésimit té personave té cilat nuk i
pérkasin komunitetit shumicé, vecanérisht né pérfagésimin né pozitat
udhéhegése”*3Situata éshté e ngjashme edhe né katér Gjykatat e Apelit.
Sipas té dhénave, pérvec Vllehéve, asnjé nga komunitetet pakicé nuk éshté e

pérfagésuar drejté né gjykatat e vendit.

Pavarsia dhe paanshméria e gjygtaréve shihet edhe né aspekt té gasjes sé tyre
ndaj pjesémarrésve tjeré né proceduré (té akuzuar, démtuar, prokuroré publiké,
padités, té paditur, mbrojtés, etj). Ekipi mbikqyrés ka vérejtur se gjygtarét né
pérgjithési jané profesionisté né aspekt té raportit té tyre me pjesémarrésit
tjeré né proceduré, mirépo ende ekziston njé aférsi e caktuar né mes gjyqgtaréve
dhe prokuroréve publik si dhe njé raport mé i favorshém nga ana e gjyqtaréve
ndaj avokatéve mé té vjetér dhe me mé pérvojé, né krahasim me raportin gé

kané ndaj avokatéve me mé pak pérvojeé.

Dyshime pér anshméri u vérejtén né léndén JV. dhe tjeré. KOK nr.59/12
né Gjykatén Themelore Shkup 1. Pikérisht, né ditén kur ishte planifikuar
23 Avokati i Popullit, Raporti mbi ndjekjen dhe zbatimin e parimit té pérfagésimit té dre-

jté pér vitin 2012, fage. 28-30, Shkup, prill 2013, pér mé shumé: http://ombudsman.

mk/upload/documents/2013/lzvestaj%20-SPZ%20-za%202012.pdf (qasja e fundit: 4
korrik 2014).
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shpallja e aktgjykimit, trupi gjykues vendosi gé lénda té& kthehet né fazén e
shgyrtimit kryesoré dhe né té njejtin moment, né mosdijeni té té akuzuarit
dhe mbrojtésit té tyre, kumtoi se para gjygit do té déshmojé personi i cili
kinse éshté dakorduar té shes pronén me JV. Déshmitari deklaronte se pér
tokén ai ka negocijuar né emrin e tij dhe né emér té fginjéve té tij té cilét e
kané autorizuar me aurotizim né formé té shkruar. JV. mohonte se ndonjéheré
éshté takuar me déshmitarin me cka mbrojtési kérkoi qé autorizimi né fjalé té
prezantohet para gjyqit si prové. Né até cast trupi gjykues e léshoi gjykatoren
dhe pas konsultimit 20 minutésh kumtoi se propozimi refuzohet, dhe se

procedura gjygésore pérfundon.

Né aktgjykimin me té cilin gjithé té akuzuarit u shpallén fajtoré, déshmia e

déshmitarit u shirytézua si njé provat kryesore pér fajin e JV.

Né léndét A.D dhe tjeré. KOK.nr.80/12 dhe T.K dhe tjeré.KOK.nr.51/13
né Gjykatén Themelore Shkup 1 u vérejté léshimi i gjykatores nga ana e
njé gjyqtari anétar i trupit gjykues gjaté rrjedhés sé procedurés. Né léndén
A.D dhe tjeré. KOK.nr.80/12 kryetari i trupit gjykues i pyeti mbrojtésit e
té akuzuarve a ka nevojé té ndérpritet procedura derisa gjyqtari, anétar i
trupit gjykues, ka shkuar té pijé ujé me crast ata u pérgjigjen negativisht dhe
procedura gjygésore vazhdoi pa prezencén e tij. Né lidhje me kéte, déshirojmé
té potencojmé se né pajtueshméri me nenin 307 nga ligji i vjetér dhe nenin
357 nga Ligji (i ri) pér proceduré penale kryetari, anétarét e trupit gjykues dhe
procesverbalisti si dhe gjyqgtarét dhe gjyqtarét poroté duhet pandérpreré té
jené pjesémarrés né shqyrtimin kryesoré. Miratimi nga ana e mbrojtésve gé
njé gjyqtaré té léshojé seancén nuk i liron anétarét tjeré té trupit gjykues té

veprojné né kundérshtim me ligjin.

Né aspekt té& kompetencés sé gjykatave, vo léndén V.C dhe tjeré. RO
nr.96/2013 né Gjykatén Themelore Gostivar e cila kishte t& bénte me
diskriminimin pér shkak té pérkatésisé partiake, &shté sjelle vendim gjygésoré
negativ pér paditésit, me vérejtje té trupit gjykues se paditésit para se té
dérgojné padi éshté dashur té paragesén parashtresé deri tek Komisioni

pér mbrojtje nga diskriminimi. Me kété rast déshirojmé gé gjyqtaréve né
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Republikén e Magedonisé té ju potencojmé se Komisioni pér mbrojtje nga
diskriminimi éshté organ i pavarur i cili sjell mendime dhe rekomandime né
lidhje me parashtresat e dérguara pér diskriminim eventual dhe nuk paraget

ndonje parakusht pér mbrojtje gjygésore nga diskriminimi.

Pa dallim nése viktimat e diskriminimit jané drejtuar ose jo deri te Komisionin
pér mbrojtje nga diskriminimi, mund té nisin proceduré gjygésore pér vértetim
dhe mbrojtje nga diskriminimi. Né rastet kur &shté incijuar procedura gjygésore
dhe kur ekziston njé mendim nga Komisionin pér mbrojtje nga diskriminimi,
mendimi mund té shfrytézohet si prové né procedurén gjygésore, e cila
sérish, né asnjé ményré nuk e obligon gjykatén té sjell vendim té njejté. Né
nenin 26 té Ligjit pér pengim dhe mbrojtje nga diskriminimi éshté paraparé
gé Komisioni vepron né bazé té parashtresave dhe nése nuk éshté incijuar
procedure gjygésore pér rastin e njejté ose nuk éshté vendosur me vendim
meritor. Né rastet kur éshté filluar procedura né Komisionin pér mbrojtje nga
diskriminimi dhe ky komision ende nuk ka marr vendim mbi parashtresén e
dérguar, viktima eventuale e diskriminimit mund té nis proceduré gjygésore
dhe pér até té informojé Komisionin pér mbrojtje nga diskriminimi, me crast

procedura né Komision do té ndérpritet.

5.2 Gjyqtarét poroté

Konkluza e pérgjithshme nga gjitha 1éndét e ndjekura né aspekt té gjygtaréve
poroté éshté se ata nuk perceptohen si pjesé pérbérése e trupit gjykues i cili
vendos pér léndén konkrete edhe pse né trupin gjykes ata jané shumicé me
té drejté vote gjaté vendim-marjes. Pér kété perceptim, me sjelljen e veté
kontribuojné edhe gjyqtarét poroté, té cilét né njé pjesé té procedurave jané té
painteresuar dhe e léshojné gjykatoren duke mos marré pjesé né shqyrtim apo
para se té pérfundojé seanca. Né léndén A.A dhe tjeré.RO 121/13 né Gjykatén
Themelore Gostivar, njé nga gjyqtarét poroté e léshoi gjykatoren gjaté kohés sé
shqyrtimit kryesoré né periudhén kur njéri nga té paditurit jepte deklaraté. Né
kété rast, vendimi u soll vetem gjysém ore pasi pérfundoi shqyrtimi kryesoré.

Ekipi mbikqgyrés, né procedurat q¢ mbikqgyrte, nuk vérejti as njé pyetje té
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parashtruar nga gjyqtarét porot edhe pse kjo e drejté ju lejohet sipas Ligjit pér

proceduré penale.

6. Barazia e arméve dhe barra e déshmisé

6.1 Barazia e armés

Sipas praktikés sé& Gjykatés Evropiane pér té Drejtat e Njeriut, barazia e
arméve paraget edhe mundési té barabarté pér ¢cdo palé né proceduré té
paragesé piképamjet e veta dhe té sgarojé argumentet e veta né lidhje me
rastin konkret né procedurén gjygésore me kusht gé palén mos ta sjellin né njé
pozité té disfavorshme vis-a-vis kundérshtarit té tij.** Né numrin mé t& madh
té aktgjykimeve gé kané té b&jné me gjykimin e drejté t& garantuar me nenin 6
té Konventés Evropiane pér té Drejtat e Njeriut, Gjykata Evropiane baraziné e
arméve e vleréson si pjesé pérbérése té veté Konventés. Né nenin 14 té ligjit té
vjetér dhe nenin 15 té Ligjit (té ri) pér proceduré penale parashihet gé gjykata
dhe organet shtetérore jané té obliguar g& me kujdes té njejté t& ekzaminojné
dhe vértetojné si faktet gé e ngarkojné té& akuzuarin, po ashtu edhe ata fakte
qé i shkojné né favor. Né aspekt té barazisé sé arméve né procedurén penale
déshirojmé té pérgéndrojmé debatin publik né 1éndén J.V dhe tjeré. KOKZH.
nr.9/14 prané Gjykatés sé Apelit Shkup. Nga ana e Prokurorit té larté publik
u tregua gé né procedurén pér 1éndén konkrete prokuroria me akt-akuzén dhe
me aktgjykimin dénues té shkallés sé paré ka provuar se té akuzuarit e kané
kryer veprén, derisa té akuzuarit nuk kané arritur té& provojné té kundértén.
Déshirojmé té potencojme léshimi i akt-akuzés per se dhe aktgjykimi dénues i
shkallés sé paré nuk do té thoté gé vepra penale gé ju ngarkohet té akuzuarve
&shté kryer nga té njejtét, derisa té sjellet vendimi i formés sé preré nga ana
e gjykatés. Po ashtu, barra e provés pér té provuar fajin e té akuzuarve éshté
ekskluzivisht né anén e prokurorisé dhe éshté detyrim i saj gé té njejtén ta

déshmojé.

24 De Haes dhe Zhizel kundér Belgjikés, Aplikacioni nr. 19983/92, 24 shkurt 1997, para.
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6.2 Barra e déshmisé

Me miratimin e Ligjit pér pengim dhe mbrojtje nga diskriminimi, dispozitat e
Ligjit pér marrédhénie pune té cilat i referohen mbrojtjes nga shqetésimi né
vendin e punés, mé tutje edhe Ligji pér mbrojtje nga shqgetésimi né vendin e
punés dhe Ligji pér pérgjegjési qytetare pér fyerje dhe shpifje, parashohin gé
barra e déshmisé bie né anén e té paditurit, nésé paditési me gjasé ka gené
viktimé e diskriminimit, shqetésimit né vendin e punés apo edhe i fyerjes dhe
shpifjes. Transferimi i barrés sé& déshmisé dhe respektimi i sé njejtés paraget
réndési t& madhe, si né aspekt t& mbrotjes sé& viktimave, po ashtu edhe né
aspekt té ndjekjs sé praktikés ndérkombétare dhe legjislacionit t& Unionit

Evropian.

Nga procedurat e mbikqyrura né kéto 1émi ekipi mbikgyrés konstatoi se
gjyqtarét nuk posedojné pérvojé praktike, dhe as g¢ mundohen té krijojné
njé praktiké té transferimit té barrés sé déshmisé né anén e té paditurit. Si
shembull do ta potencojmé procedurén A.A dhe tjeré. RO 121/13 né Gjykatén
Themelore Gostivar, i cili kishte pér bazé vértetimin e diskriminim né bazé té
péraktésisé politike. Né kété rast edhe pse ekziston njé numér i madh i provave
pér té déshmuar se éshté kryer diskriminim nga ana e té paditurve, gjykata
vendosi gé mos té transferojé barrén e déshmisé né anén e té paditurve ndérsa
procedura u udhéhoq si proceduré e thjeshté civile né té cilén paditésit duhej
té déshmonin bazén e kérkesé-padisé. Mandej, pérve¢ avokatit-té autorizuar, té

paditurit nuk ishin prezent né shqyrtimin kryesoré.

Transferimi i barrés sé déshmisé mbi té paditurin éshté e réndésisé sé vecanté
né rastet e diskriminimit dhe shqgetésimit né vendin e punés, pér shkak se
grumbullimi i provave nga ana e paditésit éshté véshtirésuar sepse jo ¢do heré
paditésit kané gasje né informatat me té cilat do t& déshmojné diskriminimin
eventual, gjegjésisht shqetésimin. Po ashtu, ky fakt ndikon né efikasitetit e
ngritjes sé procedurés pér vértetimin e diskriminimit, gjegjésisht shqetésimit,
me ané té sé cilés mund té kérkohen masa té pérkohéshme pér mbrojtje nga

viktimizimi.
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Gjykata Evropiane pér té Drejtat e Njeriut né disa nga vendimet potencon
se transferimi i barés sé déshmisé éshté e réndésisé sé jashtézakonshme
vecanérisht né procedurat né té cilat kérkohet konstatimi i diskriminimit.
Njé nga vendimet e réndésishme té késaj natyre éshté D.H dhe tjeré. Kundér
Cekisé né Gjykatén Evropiane pér té Drejtat e Njeriut né té cilén thuhet:
“nésé ankuesi i cili potencon se ekziston diskriminimi dhe bén njé supozim té
themeluar se ndikimi i ndonjé mase apo praktikte &shté diskriminuese, barra
e déshmisé i bie shtetit, i cili e ka té patjetérsueshme té déshmojé se trajtimi
i tillé nuk éshté diskriminues (...). Duke pasur parasysh vecoriné e fakteve
dhe natyrén e gjetjeve né kété lloj té rasteve (...), praktikisht do té ishte shumé
réndé gé ankuesit t& déshmojné se ka ekzistuar njé diskriminim indirekt, pa

mos e transferruar barrén e déshmisé”. 2°

7. Gjykim né afat té arsyeshém

Neni 12 i Kushtetutés s& RM (i ndryshuar me amandamentin kushtetues XXV)
pércakton gé pushtetin gjygésor e ushtrojné gjykatat. Gjykatat jané autonome
dhe té pavarura. Gjykatat gjykojné né bazé té Kushtetutés dhe ligjeve si dhe
marréveshjeve ndérkombétare té ratifikuara né pajtueshméri me Kushtetutén.
Llojet, kompetenca, themelimi, abrogimi, organizimi dhe pérbérja e gjykatave,
si dhe procedura prané tyre, rregullohen me ligj. Né nenin 6 nga Konventa
Evropiane pér té Drejtat e Njeriut parashihet gé&, né pércaktimin e té drejtave
dhe detyrimeve té tij civile ose t& ¢do akuze penale kundér tij, cdo person ka
té drejté pér njé proces té drejté dhe publik, brenda njé afati t& arsyeshém, nga

njé gjykaté e pavarur dhe e paanshme e themeluar me lig;j.

Né nenin 6, pika 2 e Ligjit mbi gjykatat parashihet gé gjaté marrjes sé
vendimeve pér té drejtat dhe obligimeve té gytetaréve dhe gjaté vendosjes
pér pérgjegjési penale, cdokush ka té drejté né gjykim té drejté dhe publik, né
afat té& arsyeshém dhe para gjykatés sé pavarur dhe paanshme té themeluar
me ligj. Né nenin 10 éshté pércaktuar se procedura para gjykatés rregullohet

me ligj dhe formohet né bazé té disa parimeve, né mes té ciléve edhe parimi i

25 D.H dhe tjeré. Kundér Cekisg, Aplikacioni nr. 57325/00, 13 néntor 2007, para. 130.
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gjykimit né afat t& arsyeshém. Neni 36 i Ligjit mbi gjykatat parasheh mbrojtje
té vecanté né rast té shkeljeve té sé drejtés pér gjykim né afat té caktuar nga
ana e Gjykatés Supreme té Republikés sé Magedonisé. Eshté e paraparé gé
pala gé konsideron se gjykata kompetente iaka shkelé té drejtén pér gjykim né
afat té arsyeshém té dérgojé kérkesé pér mbrojtje té té& drejtés pér gjykim né

afat té arsyeshém deri te Gjykata Supreme e Republikés sé Magedonisé.

7.1 Vonesa e procedurés gjyqésore

Eshté njé perceptim i pérgjithshém se gjykatat ndonjéheré nuk i respektojné
dispozitat e Ligjit pér proceduré penale né aspekt té afateve pér pérpilimin
e aktgjykimeve. Nuk respektohet afati prej 15 ditésh i llogaritur nga mbyllja
e seancés kryesore, ndérsa éshté vérejtur rast edhe i tejkalimit té afatit deri
né 60 dité pér rastet mé té komplikuara. I tillé éshté rasti nga lénda L.B dhe
tjeré. KO.nr.2917/12 né Gjykatén Themelore Shkup 1 né té cilin rast nga
dita e pérfundimit t& procedurés sé shkallés sé paré deri né ditén e dérgimit té
aktgjykimit kané kaluar mé shumé se 4 muaj, né fakt dyfishi i afatit té fundit

té paraparé me ligj.

Po ashtu, né rastin JV dhe tjeré. KOK.nr.59/12 né Gjykatén Themelore
Shkup 1 aktgjykimi i shkallés sé paré deri t& JV i cili né até moment ishte
duke vuajtuar dénimin e méhershém, u dérgua 106 dité pas shpalljes sé tij. Pér
aktgjykimi i shkallés sé paré u dérgua edhe ankesé, ndérsa Gjykatés sé& Apelit
né Shkup i duheshte mé shumé se shtaté muaj pér té caktuar shqyrtim publik
mbi rastin J.V dhe tjeré. KOKZH.nr.9/14 né Gjykatén e Apelit né Shkup né
prill té vitit 2014. Kur shqyrtimi publik duhej pérfundimisht t&€ mbahej, gjykata e
prolongoi pér né maj pér shkak se JV nuk u sjell né gjykaté nga ENP “Idrizové”.
Né maj, drejtoria e burgut, duke mos ia kumtuar arsyet gjykatés, sérish nuk e
solli t& akuzuarin. Mos-zbatimi i vendimeve té gjykatés nga ana e organeve té
administratés shtetérore flet pér gasjen jokorrekte té institucioneve tjera ndaj
gjvkatés. Pérvec faktit qé kjo praktiké ndikon né kohézgjatjen e procedurave
gjygésore, e njejta mund té ndikojé né shkeljen e té drejtave té t& akuzuarve té
cilét ndodhen né paraburgim, situaté pér té cilén Ligji pér proceduré penale

parasheh proceduré urgjente gjygésore.
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Gjykatat shpesh heré e shkelin té& drejtén pér gjykim né afat t& arsyeshém.
Pérveg rasteve té pérmendura, shkelje jané hasur edhe né disa 1éndé tjera si né
procedurén penale po ashtu edhe né procedurén civile. Né léndén K.K K.nr.-
534/13 né Gjykatén Themelore Gostivar, e cila ka té bé&jé me vepren penale
Pérdhunim, éshté paragitur mé 09.10.2008, né momentin kur edhe pretendohet
se ka ndohur rasti kritik, akt-akuza né gjykaté éshté sjellur mé 21.06.2011,
gjegjésisht pasi ka kaluar 2 vite e 10 muaj nga denoncimi. Procedura, sérish,
para gjykatés zgjat 3 vite, pér shkak se vendimet e gjykatés sé shkallés sé
paré, dy heré abrogohen nga gjykata e shkallés sé dyté dhe ende nuk ekziston
vendim i formés sé preré pér léndén. Vlerdsojmé se ky rast né té cilin nga
momenti i denoncimit kané kaluar 5 vite e 10 muaj dhe ende nuk ekziston
vendim gjyqgésor i formés sé prerég, tregon se nuk ekziston njé mbrojtje efikase

kur béhet fjalé pér dhunén seksuale ndaj femrave.

Né aspekt té dispozitave té Ligjit pér proceduré penale pér shpalljen e
aktgjykimit shkelje u vérejt né léndén ZH.K K.nr.-534/13 né Gjykatén
Themelore Gostivar, né té cilin kryetari i trupit gjykues pas mbarrimit té
shqyrtimit kryesoré shpalljen e aktgjykimit e caktoi pér disa oré, mirépo né
afatin e caktuar nuk u paraqit pér shkak té njé takimi, me crast dha arsyetim se
aktgjykimin do ta shpall pér disa dité. Edhe pér kundér kétij njoftimi, aktgjykimi
nuk u shpall edhe pasi kaloi njé javé, pér shkak se gjygtari paska shkuar né
pushim. Me kéto veprime, duket qarté se béhet shkelje e nenit 370 nga Ligji pér
proceduré penale né té cilin parashihet se nga momenti gé gjykata e kumton
aktgjykimin, kryetari i trupit gjykues menjéheré do ta shpallé té njejtin. Nése
gjvkata nuk ka mundési té shpall aktgjykimin né ditén e njejté pas mbarrimit
té shqyrtimit kryesoré, do té prolongoj shpalljen e aktgjykimit mé sé pakupér
tri dité dhe do té caktojé kohén dhe vendin e shpalljes sé aktgjykimit.

Nga procedurén civile si shembull do té potencojmé 1éndén B.J. RO — 225/11
né Gjykatén Themelore Shkup 2. Edhe pse vendimi ishte pozitiv pér paditésin
dhe i vértetuar shkelja e té drejtave né marrédhéniet e punés, procedura zgjati
2 vite e 5 muaj, gé &shté njé kohézgjatje ekstremisht e gjaté pér kontestet

né marrédhéniet e punés. Neni 405 nga Ligji pér proceduré kontestimore
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parasheh gé procedura pér kontestet né marrédhéniet e punés, vecanérisht
gjaté pércaktimit té afateve dhe seanca dégjimore/rochishte, gjykata cdoheré
do i kushtojé réndési té vecanté nevojés pér zgjidhje té shpejté kontesteve
né marrédhéniet e punés. Né kontestet mbi marrédhéniet e punés té cilat
kané té bé&jné me ndérprerjen e marrédhenieve té punés, seanca pér shqyrtim
kryesoré duhet patjetér t& mbahet né njl afat prej 30 ditésh nga dita e pranimit
té pérgjigjes ndaj padisé. Né procedurén e kontesteve mbi marrédhéniet e
punés, procedura para gjykatés sé shkallés sé paré patjetér duhet pérfunduar
né njé afat prej gjashté muajsh nga dita e ngritjes sé padisé.Duke pasur
parasysh strukturén e tillé té& dispozitave, rezulton se gjykata ka udhéhequr
proceduré e cila éshté 4 heré me e gjaté sesa afati i paraparé né Ligjin pér
proceduré konstestimore, me ¢ka, pa asnjé dyshim rrjedh se éshté shkelur e
drejta pér gjykim né afat té arsyeshém, e cila pa dyshim mund ndikojé né jetén
private dhe familjare té paditésit, kur i njejti ngren padiné pér ndérprerje té

marrédhénieve té punés né ményré té jashtéligjshme.

Né léndén A.ZH VPP 232/12 né Gjykatén Themelore Shkup 2, béhet fjalé pér
kompensim té pronés sé eksproprijuar. A.ZH pas 13 viteve proceduré gjygésore
pérfundimisht ka pritur momentin qgé ti vértetohet kompensimi i pronés sé tij
té marrur nga koha e ish Jugosllavisé. Ainé vitin 2011 népérmjet pérmbarruesit
éshté munduar té nxjerr té hollat e kérkuara nga ana e shtetit me ¢rast ka
pasur ankesa nga ana e Avokaturés sé Shtetit me té cilén potencohen gé né
vitin 2010 ka kérkuar pérséritje té procedurés, ndérsa né vitin 2011 ka dorézuar
prova té reja né gjykaté Vendimi mbi nevojén e pérséritjes sé procedurés éshté
né rrjedhé edhe pér faktin gé A.ZH. deri né Gjykaten Supreme ka dérguar
kérkesé pér gjykim né afat té& arsyeshém té cilén gjykata ia ka pranuar dhe e
ka urdhéruar gjykatén e shkallés sé paré qé procedurén ta kryej né afat prej 3
muajsh. Edhe pér faktin qé lénda zgjat 16 vite dhe &shté skaduar afati té cilin
Gjykata Supreme ia urdhéroi gjykatés sé shkallés mé té ulét, pér té zgjidhur
léndén, gjykata e shkallés sé paré ende nuk ka sjellé vendim. Ky shembull
pérvec faktit gé tregon mosefikasitetin e shkajshém té gjykatés, po ashtu
tregon edhe mostrajtimin e njejté dhe té drejté qé gjykata bén ndaj paléve né

kontestet gjygésore kundér shtetit.

108



Ndonjéheré shkaktues té gjykimit né afat t& paarsyeshém jané edhe veté palét

né proceduré.

Késhtu pér shembull, né 1éndén V.L dhe tjeré. KOK.nr.8/08 né Gjykatén
Themelore Shkup 1 né té cilin rast si t& akuzuar paragiten mbi 70 persona,
gjvkimi disa heré shtyhet pér shkak se njéri ose disa nga té akuzuarit nuk
ju pérgjigjet ftesave té gjykatés.Né njérén nga seancat né té cilén nuk ishte
prezent njé nga té akuzuarit, kryetari i trupit gjykuesju sygjeroi té pranishméve
qé té informojné ate gé mungonte se né rast se sérish nuk paragitet né seancé
kundér ti do t& shqgiptohet masa e pérkohéshme paraburgim. Edhe pse &shté
pér tu pérshéndetur pérkushtimi i gjyqtarit gé udhéheq léndén té béjé ate né
kuadér té afatit té arsyeshém, éshté e paqgarté pse nuk u soll urdhéresé gjygésor
pér arrest nga ana e policisé pér té marr pjesé né seancén e cila tanimé zgjat

6 vite.

7.2 Shpallja dhe pérpilimi i aktgjykimeve

Né aspekt té afateve pér shpallje dhe périlim té aktgjykimeve gjykatat shumé
shpesh nuk i respektojné dispozitat e Ligjit pér proceduré kontestimore.
Aktgjykimet gatise asnjéheré nuk shpallen menjéheré pas mbylljes
sé shqyrtimit kryesord, sipas nenit 324, pika 3 nga Ligji pér proceduré
kontestimore, edhe pse jo cdoheré béhet fjalé pér 1éndé té komplikuara. Nuk
respektohet as afati pér shpallje deri mé teté dité nga mbyllja e shqyrtimit
kryesoré, né rastet kur béhet fjalé pér [éndé mé té ndérlikuara, sipas nenit 324,
pika 4 nga Ligji pér proceduré kontestimore. I ngjashém éshté rasti edhe me
pérpilimin e aktgjykimeve né gjykata, gjegjésisht edhe né kété aspekt vérehet
mosrespektimi afateve ligjore gjaté pérpilimit dhe dérgimit té aktgjykimeve,
né kontekst té nenit 326, pika 1 nga Ligji pér proceduré kontestimore, né té
cilin thuhet se aktgjykimi i kumtuar duhet t& pérpilohet né formé té shkruar
né afat prej 8 ditéve, ndérsa pér rastet mé té ndérlikuara mé sé voni né afat prej
15 ditéve nga dita e kumtimit. Shpallje t& vendimit menjéheré pas pérfundimit
té shqyrtimit kryesoré kishtené 1éndén A.A dhe tjeré RO 121/13 né Gjykatén
Themelore Gostivar, pér vértetimin e diskriminimit né bazé té pérkatésisé

partiake.
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8. Gjetjet tjera

8.1 Qasja né gjykata

Ekipi mbikqyrés vértetoi se gasja né gjykata pérgjthésisht éshté né nivel
té pakénagshém. Disa gjykata nuk kané hyrje té vecanté pér personat e
arrestuarit ose té& paraburgosur dhe shpesh ndodh gé kéta persona té& hyjné
né gjykaté népérmjet hyrjes kryesore, gjegjésisht hyrjes sé vetme né gjykata.
Sjelljet e policisé né gjykaté dallojné nga ajo e gatise mospasjes kontrollé fare
gjaté hyrjes né ndértesén e gjykatés (p.sh Gjykata Themelore Tetové), deri
né kontrolle té rrepta té gytetaréve. Kontrolle té rrepta béhen né Gjykatén
Themelore Shkup 1, mirépo patjetér duhet té potencohet fakti gé policia
e gjykatés vepron né ményré profesionaée dhe me respekt pér ata gé hyjné
né ndértesén e gjykatés. Nuk ekzistojné hapsira té veganta pér té pranuar té
miturit, po ashtu nuk ekzistojné hapsira pér veshje - garderoberé, shpesh heré
ndodh gé pjesémarrésit mos té jené veshur né ményré té pérshtatshme me
temperaturat e gjykatoreve. E gjithé kjo sjell njé situaté né té cilén té paditurit
dhe paditésité shpesh té takohen né korridoret e gjykatave dhe ndonjéheré
shkaktohen zé&nka verbale dhe krijohet atmosferé e papérshtatshme. Prané
gjvkatores mé té& madhe té gjykatés mé té madhe - Shkup 1 nuk ekziston asnjé
karrige ndérsa palét, déshmitarét dhe publiku ndonjeheré detyrohen té presin

me oré té téra duke géndruar né kémbé.

Gatise né té gjitha gjykatat né té cilat mbikqyrém procedurat gjygésore, banjot
jané né njé gjendje shumé té keqé, nuk mirémbahen rregullisht dhe kjo nuk i

ngjan rolit gé ka gjygésia né shogéri.

8.2 Organizatat qytetare si palé té pérfshira né procedurat
gjyqgésore

Duke shfrytézuar té drejtén pér pjesémarrje né proceduré si palé té treta/
pérfshira, si organizata gjegjésisht shoqgata té qytetaréve té cilét né kuadét té
veprimtarisé sé tyre merren me mbrojtjen e té drejtave pér trajtim té barabarté
pér ato té drejta té cilat vendoset né proceduré (neni 39 nga Ligji pér pengim

dhe mbrojtje nga diskriminimi) Rrjeti pér mbrojtje nga diskriminimi dorézoi
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kérkesé pér pérfshirje nga ana e paditésve né léndén A.A dhe tjeré. RO
121/13 né Gjykatén Themelore Gostivar e cila kérkesa u pranua nga ana e
gjvkatés.Sipas nenit 196 té Ligjit pér proceduré kontestimore pala e pérfshiré
éshté e autorizuar té shpreh propozime dhe té ndérmerr té gjitha veprimet
kontestimore né afatet né gjitha veprimet gé ka mund ti ndérmerr pale sé cilés
i &shté bashkangjitur. Né kété ményré, organizatat e qytetaréve, té cilat né njé
periudhé mé té gjaté veprojné né mbrojtje nga diskriminimi mund té kené rol
aktiv né procedurat gjygésore pér vértetim té diskriminimit, té parashtrojné

pyetje, té japin propozime, prova, té paragesin ankesa.

E pérshéndetim vendimin e tillé té gjykatés pér té lejuar pérfshirjen e
organizatave té gytetaréve né procedurat gjygésore, e cila, vlerésojmé se duhet
té béhet praktiké, vecanérisht kur béhet fjalé pér procedura gjygésore né té
cilat kérkohet vértetimi dhe mbrojtja nga diskriminimi, me crast organizatave
té gytetaréve ju jepet mundésia té kené rol aktiv né procedurat gjygésore né

déshmimin e diskriminimit.
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E drejta pér siguri dhe liri

Né njé numeér té madhé té procedurave gjygésore éshté shqetésuese praktika
e marrjes sé vendimeve né lidhje me pércaktimin dhe zgjatjen e masés sé
paraburgimit pa mos argumentuar se cilat jané arsyet pér njé vendim té
tillé. Ekziston praktika e zgjatjes kolektive té paraburgimit pér njé grup té
té pandehurve té ciléve iu pérmenden emrat, por vendimet nuk pérmbajné
rishikim individual té arsyeve pér secilin té akuzuar sa i pérket zgjatjes
sé masés sé paraburgimit. Vendime té tilla merren né kundérshtim me té
drejtén vendore dhe ndérkombétare si dhe praktiktés sé Gjykatés Evropian
té té& Drejtave té Njeriut. Paraburgimi zgjaté shumé kohé& madje edhe
pas pérfundimit t& hetimeve dhe marrjes né pyetje té té akuzuarit. Eshté
shqgetésues fakti gé¢ nuk po pérdoren masa mé té buta si¢ éshté garancioni.
Njésité e paraburgimit népér burgje jané té mbingarkuara né até masé sa
gé veté géndrimi né to pér shkak té& kushteve té kéqija pér jeté dhe mbrojtjes

shéndetésore jo té pérshtatshme mund té konsiderohet si torturé.

REKOMANDIME:
1. Masa e paraburgimit té pérdoret si njé pérjashtim e jo si rregull, kohézgjatja
té reduktohet né kohén mé té shkurtér t& nevojshme dhe né rradhé té paré

té shqyrtohet mundésia e shfrytézimit t& masave parandaluese té buta.
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2. Gjaté pércaktimit dhe né vecanti gjaté zgjatjes sé masés sé paraburgimit
gjyqtarét t& marrin parasysh praktikén e jurisprudencés sé& Gjykatés
Evropiane té té Drejtave té Njeriut, né ményré té detajuar té shpjegojné
dhe t'i shqyrtojné arsyet né bazé té té cilave kané vendosur pér njé masé té
tillg, t& ndalojné praktikén e anulimit t& vendimeve identike me formulime
stereotipe dhe té zhvillojné njé qasje individuale kundrejt ¢do té akuzuari

duke e braktisur praktikén e sjelljes sé vendimeve kolektive pér paraburgim.

3. Gjaté vizitave té rregullta javore né njésité e paraburgimit gjyqtarét
pérgjegjés pér mbikéqgyrjen e kushteve né té cilat jetojné té paraburgosurit
t'1 kushtojé vémendje té vecanté kategorive té gytetaréve né nevojé dhe
atyre té cilét kané nevojé pér shérbime shéndetésore. Gjaté identifikimit
té shkeljeve té té drejtave, gjyqtarét gé kryejné mbikéqgyrjen t'i informojné
gjyqtarét gé kané gené né procedurén e méparshme pér gjendjen e
personave té paraburgosur dhe nevojén gé disa té burgosur t& dérgohen né
spital jashté paraburgimit.

Prezumimi i pafajésisé

Ekziston praktika népérmjet sé cilés shkilet prezumimiipafajésisé nga personat
zyrtaré, funksionarét dhe mediumet. Gjykatat nuk reagojné ndaj shkeljeve té
tilla, dhe né disa raste vet shkelin prezumimin e pafajésisé, sidomos népérmjet

vendimeve me té cilat e pércaktojné ose e vazhdojné masén e paraburgimit.

4. Gjyqtarét té reagojné kur oficeri i policisé, zyrtarét publik dhe mediat e
shkelin prezumimin e pafajésisé t& personave pér té cilét né proceduré e

sipér éshté hetimi apo procesi gjygésoré.

5. Té ndalohet praktika e pércaktimit t& vendimeve pér paraburgim né té
cilat jané té pérfshira formulime gé mund té pérdoren vetém né dhénien e

dénimit, dhe jo gjaté kohés sé hetimeve apo procesit gjygésoré.
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Publiciteti né procedurat gjyqésore

Qytetarét né Republikén e Magedonisé kané shumé pak interes pér t& marré
pjesé né procedurat gjygésore né rolin e publikut. Opinioni aspak nuk é&shté
i informuar pér ményrén sipas té cilés mund ta ushtroj té drejtén e vet pér té
marré pjesé né gjykatore gjaté procedurave gjygésore. Ekziston praktika gé
disa procedura gjygésore té zhvillohen né kushte té papérshtatshme né zyrat
e gjyqtaréve. Shpesh kameramanéve dhe ekipeve té gazetaréve u lejohet té
regjistrojné / kapin inserte t& audiencés né sallén e gjyqit para seancés kryesore,
por jo edhe né vet seancén dégjimore. Opinioni publik sipas rregullés dhe pa
arsyetim pérjashtohet. Eshté pér tu pérshéndetur shirytézimi i monitoreve
pér paragitjen e seancave gjygésore té planifikuara né gjyq dhe pérditésimi i

rregullt i seancave gjygésore né fagen e internetiti té gjykatave.

REKOMANDIME:

6. Té futet sistemi “i pari gé vjen, i pari shérbehet” né té gjitha gjykatore
né té cilat ka kushte hapésinore pér pranimin e publikut, ndérsa policia
gjyqgésore, sa heré gé ka kushte, gytetaréve t'ua mundésoj hyrjen e shpejté

dhe té lehté né gjykatore.

7. Anétaréve té& kameramanéve dhe ekipeve té gazetaréve té ciléve kryetari
i Gjykatés Supreme té RM-sé ka dhéné leje pér regjistrim apo fotografim
gjaté procedurés t'u lejohet té regjistrojné té gjithé procedurén gjygésore
ose pjesé té saj, por mé pastaj pjesmarrésve né proceduré t'u tregohet e

drejta pér privatési dhe moszbulim té t& dhénave personale.

8. Gjaté procedurave gjygésore né té cilén merr pjesé déshmitar i mbrojtur t'i
lejohet publikut, dhe sidomos bashképunétorve profesional t& marrin pjesé
né sallén e gjyqit sepse nuk ekziston nevoja qé déshmitari i mbrojtur edhe
njéher t& mbrohet. Né rastin e pérjashtimit té publikut té sillet vendim né té

cilin do té shpjegohen arsyet pér pérjashtimin e publikut.
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E drejta e pérfagésimit nga ana

e pérfaqésuesit ligjor/avokatit

Eshté pér tu pérshéndetuar praktika e emérimit té avokatit mbrojtés falas, gé
mé pastaj nga personi gé pohon se nuk ka mjete pér té angazhuar avokat né
meényré zyrtare t'i kérkohet qé deklaratén e tillé ta vértetoj. Nuk ka sistem pér
pérzgjedhje té rastésishtme té avokatiti sipas detyrés zyrtare gé ¢con né liri té
tepruar té gjyqit gjaté vendosjes se cili avokat nga lista e brendéshme do té
thirret. Gjyqgtarét nuk i zévendésojné avokatét sipas detyrés zyrtare edhe kur
éshté e qarté se ai éshté pasiv dhe né ményré jo efikase e pérfagéson klientin

e tij.

REKOMANDIME:

9. Té zhvillohet njé sistem pér pérzgjedhje té rastésishtme té avokatit sipas
detyrés zyrtare dhe ai sistem té integrohet me sistemin ekzistues informatik

pér menaxhimin automatik me 1éndét gjygésore (ACMIS).

10.Sa heqé qé gjyqgtarét do té vérejné se avokati i eméruar sipas detyrés zyrtare
éshté pasiv, nuk pérfagéson interesat e klientit, ose né ményré jo efikase e

drejton mbrojtjen, t& emérojné avokat tjetér sipas detyrés zyrtare.

E drejta pér njé gjykaté té pavarur,
té paanshme dhe kompetente

Né Republikén e Magedonisé ende nuk éshté siguruar pérfagésim i drejté né
mes té gjyqgtaréve nga bashkésité etnike pakicé. Disa gjyqtaré kané géndrim
té ndryshém ndaj pjesmarrésve té ndryshém né procedura gjaté sé cilés shihet
aférsi mé e madhe me prokurorét publik dhe statusit t& privilegjuar ndaj
avokatéve mé té vjetér dhe mé me pérvojé. Eshté vérejtur praktika e lénies sé
sallés sé gjyqit nga gjyqtarét dhe gjyqtarét poroté gjaté kohés sé zhvillimit té

gjvkimit dhe apo té seancés dégjimore.
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REKOMANDIME:

11. Gjykatat té miratojné program pér punésime té ardhéshme té gjyqtaréve qé

u takojné bashkésive etnike pakicé né shtet.

12.Gjyqtarét t& marrin géndrim neutral dhe té& balancojné raportin ndaj té gjithé
pjesmarrésve né proceduré pavarésisht profesionit dhe pérvojés sé tyre. Té
ndérpritet praktika e 1éshimit té sallés sé gjyqit nga ana e gjygtaréve dhe

gjyqtaréve poroté, derisa né até sallé zhvillohet procedura gjygésore.

Barazia e arméve dhe barra e déshmisé

Gjyqtarét nuk reagojné kur pérfagésuesit e prokurorive publike presin dhe
kérkojné nga té akuzuarit vet t& déshmojné se nuk jané fajtoré. Procedurat
gjygésore gé kérkojné pércaktimin e diskriminimit trajtohen né té njéjtén
meényré si procedurat e e tjera civile. Pér shkak t& ndjeshmérisé sé léndéve,
si dhe pér faktin gé né té shumtén e rasteve té diskriminuarit nuk posedojné
informacion dhe té dhéna té cilat ekskluzivisht i ka vetém i padituri. Déshmi
té tilla, t& dhéna ose deklarata té té paditurit jané té njé réndésie té& madhe pér
déshmi té asaj se a ka pasur ose nuk ka pasur diskriminim né rastin konkret
dhe mund té sigurohen vetém néqoftése i padituri déshmon se né rastin

konkret nuk ka pasur diskriminim.

REKOMANDIME:

13.Gjyqtarét dhe prokurorét publik té respektojné parimin ei incumbit probatio
qui dicit, non qui negat, respektivisht barrén pér déshmin e provave ta keté

ai1icili pohon e ajo ai i cili mohon.

14.Té sigurohet teknologji audio-video me té cilén do té mund té regjistrohen
té gjitha procedurat gjygésore me cka gjykata, prokurorité publike, paditési
dheipadituri do té kené njé pasqyré té vérteté né zhvillimin e pérgjithéshém

té procesit gjygésoré.

15.Gjykatat t'i gasen zbatimit té institutit pér hudhjen e barrés sé déshmimit té

provave nga ana e té paditurit né procedurat gjygésore qé kérkojné mbrojtje
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Gjykim né afat té arsyeshém

Duke pasur parasysh kohézgjatjen e njé pjesé té léndéve té& mbikéqyrura
né kété projekt, si dhe ankesat e vazhdueshme nga ana e gytetaréve dhe
vendimet gé ata i marrin nga Gjykata Supreme e Republikés sé Magedonisé
dhe nga Gjykata Evropian pér té Drejtat e Njeriut me té cilat u njihet shkelja
e sé drejtés pér gjykim né afat t& arsyeshém dhe pércaktimin e kompensimit,
mund té kontatohet jo-efikasitet né veprimtarin e gjykatave. Vecanérisht
éshté shqgetésues fakti gé akush nuk i respekton procedurat e parashikuara
si urgjente, si né procedurat penale ashtu edhe né procedurat civile, té cilat
ndikojné né realizimin e té drejtave té tjera té parapara me Kushtetutén e

Republikés s&é Magedonisé dhe marréveshjeve ndérkombétare.

REKOMANDIME:

16.Té rritet numri i bashképunétoréve profesional dhe deri né fund té
respektohen dispozitat e procedurave té cilat duhet té sigurojné efikasitet
gjaté veprimtarisé sé gjykatave. Vecanérisht e réndésishme é&shté se

efikasiteti né vete pérfshin edhe ekspertizén.

17.Gjyqtarét né léndét penale mé shpesh ta shfrytézojné mundésiné pér
nxjerrjen e urdhérit pér arrestim t& dhunshém pér pesonat té cilét dukshém

edhe pa asnjé arsye té miréfillét nuk u pérgjigjen thirrjes sé gjykatave.
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SHTOJCA |

PERMBLEDHJE E PROCEDURAVE GJYQESORE
TE MBIKEQYRURA

GJA - Gjykata e Apelit, GJTH - Gjykata Themelore

Nr. ren.

10

11

12

120

LENDA

L.B.
KZH.nr.-2114/13
JV.
KOKZH.nr.9/14
M. V.

K-432/13

S.D.

K-490/12

I.S.
K.nr.161/14
ZH.K

K-534/13

AA. dhe tjeré.
PO 121/13
V.C dhe tjeré.
PO nr.95/2013
N.V.
KO.nr.71/2014
TF.
K.nr.35/2009
A.G. dhe tjeré.
K.nr.906/13s
R.Z

PO 118/13

GJYKATA
KOMPETENTE

GJA Shkup

GJA Shkup
GJTH Manastiré
GJTH Manastiré
GJTH Velesé
GJTH Gostivaré
GJTH Gostivaré
GJTH Gostivaré
GJTH K. Pallanké
GJTH Kogan
GJTH Kumanové

GJTH Ohér

BAZA LIGJORE/VEPRA PENALE

Neni.123 i KP, Vrasje

Neni.279 i KP, Shmangie té tatimit

Neni.130 i KP, Léndime trupore

Neni.237 i KP, Vjedhje

Neni.143 i KP, Torturé né shérbim

Neni.186 i KP, Pérdhunim

Neni 3 dhe 6, alineja 1 Diskriminim

Neni 3 dhe 6, alineja 1 Diskriminim

Neni 367 i KP, Dhénia e déshmisé sé rrejshme

Neni 247 i KP, Mashtrim

Neni 382 i KP, Pengim té personit zyrtar pér
marrjen e veprimeve zyrtare

Mobing



Nr. ren.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

LENDA

AD. dhe tjeré.
KOK.nr.80/12

T.K. dhe tjeré
KOK.nr.51/13

V.L. dhe tjeré.
KOK.nr.8/08

D.S. dhe tjeré.
KOK.nr.10/14

M.E. dhe tjeré.
KOK.nr.107/13
M.SH.
K.nr.23/14

G.M. dhe tjeré.
K.6p.1644/13

S.M. kundér J.K.

P4-30/13a
ZL.

RO nr.179/14
KK.
P2-1270/12
VK.

RO 215/14

N.G. kundér 3.3.

P4742/14
ZH.T.
P4-99/13 A

G. kundér Z.S.
P4-90/13A
D.S.
K.nr.1506/14
AZH

VPP 32/12
V.H. dhe tjeré.
K.nr.366/13
AJ.
K.nr.814/13

GJITHESEJ SEANCA

GJYKATA
KOMPETENTE

GJTH Shkup 1

GJTH Shkup 1

GJTH Shkup 1

GJTH Shkup 1

GJTH Shkup 1

GJTH Shkup 1

GJTH Shkup 1

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

GJTH Shkup 2

OC TetoBo

OC TetoBo

DEGJIMORE TE MBIKEQYRURA:

BAZA LIGJORE/VEPRA PENALE

Neni 123 i KP, Vrasja

Neni 353 i KP, Kegpérdorim i detyrés zyrtare
Neni 279 i KP, Shmangie té tatimit

Neni 279 i KP, Shmangie té tatimit

Neni 316 i KP, Spiunim

Neni 353 i KP, Kegpérdorim i detyrés zyrtare

Neni 137 i KP, Shkelja e barazisé sé qytetaréve

Neni 6, alineja 1 i Ligjit pér pérgjegjési qytetare
pér shpifje dhe ofendim

Mobing
Neni 40 i Ligjit pér familje, divorci

Mobing

Neni 6, alineja 1 i Ligjit pér pérgjegjési qytetare
pér shpifje dhe ofendim
Neni 6, alineja 1 Ligjit pér pérgjegjési qytetare
pér shpifje dhe ofendim
Neni 6, alineja 1 i Ligjit pér pérgjegjési qytetare
pér shpifje dhe ofendim

Neni 279 i KP, Shmangie té tatimit

Neni 241 i LGJPJ, Kompensim pér pronén e
eksproprijuar

Neni 162 i KP, Ryshfet gjaté zgjedhjeve dhe
votimit

Neni 133 i KP, Kércénim me armé té rrezikshme
gjaté rrahjeve dhe zénkave
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SHTOJCA I

TE DHENA STATISTIKORE

Grafikoni nr.1: Léndét gjygésore té mbikéqyrura né bazé té lémisé
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Grafikoni nr.2: Léndét e mbikéqyrura né bazé té gjykatave
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Grafikoni nr.3: Procedurat e mbikéqyrura sipas bazés ligjore ose veprés penale
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Even after more than 20 years since the independence of the Republic of
Macedonia, the functioning of the judicial system is facing multiple issues
and shortcomings. The domestic and international reports on the situation of
human rights, without exception, pinpoint the judiciary as the main obstacle
to comprehensive implementation of the principle of rule of law. This situation
has resulted in negative outcomes for both the concerned citizens, as well as
the democratization and euro-integration of the country. Although compared
to the previous decade the number of active court cases has significantly
decreased (a fact which, among other things, is due to the transfer of cases
under the authority of notaries and enforcement agents), problems still persist
on system level that the judiciary has not been able to overcome, is taking too
long to overcome, or are getting deepened. The basic problems are due to the
insufficient independence of the judiciary by allowing the executive authority
to intervene in the work of the judicial authority, insufficient competence and
training of judges, lack of transparency in the work of courts, inconsistencies
in the jurisprudence, unequal treatment of citizens v. state bodies when they
appear as parties in procedures and non-existence of efficient legal protection,
in particular when it comes to access to justice, violation of the right to court

trial within reasonable time and the presumption of innocence.
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In the past four years new or thoroughly changed existing organic laws were
adopted, regulating the development of court proceedings in a completely new
way. The new Law on Criminal Procedure, the thorough changestothelitigation,
the laws on prevention and protection against discrimination, protection
against harassment at the workplace and civil liability for defamation and
libel pose an important reform of the judiciary. Although some of them offer
solutions which are in favour of the citizens, the non-transparent procedure
and the short period of time they were adopted in has increased the need to
monitor their implementation. Hence, the monitoring of court proceedings
was arranged thematically and referred to four areas: 1) protection against
torture and other cruel inhuman or degrading treatment or punishment; 2)
protection and prevention of discrimination (including mobbing); 3) freedom
of speech and expression; and 4) criminal procedures violating the principle
of presumption of innocence or leading to suspicions of possible political or

other pressures on the judicial authority.

The Helsinki Committee is one of the few organizations in the Republic of
Macedonia that have continual long-term experience in monitoring court
proceedings. Furthermore, through its programme for free legal assistance,
the Committee has access to records which are an integral part of court
cases. Consequently, the monitors from the Helsinki Committee have the
opportunity to observe proceedings from both the scientific and legal aspect,
as well as the practical one. This analysis is the outcome of the monitoring of
30 court proceedings in the period from 1 September 2013 to 30 June 2014, with
a special overview on the manner of implementation of the aforementioned
laws. Additionally, the proceedings were observed through the perspective of
the European Convention for the Protection of Human Rights, and drew on the
relevant jurisprudence of the European Court of Human Rights which refers to

the principle of a fair and equitable trial.
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This analysis is the outcome of the project “Monitoring of court proceedings

in the area of fundamental civil and political rights and liberties”, which was

supported by the USAID Civil Society Project implemented by the Foundation

Open Society - Macedonia, and was conducted in the period from 1 September

2013 to 30 June 2014.

The main goal of the project was to enhance the efficiency, independence,

impartiality and legitimacy of the judiciary in the Republic of Macedonia by:

1.

2.

Increasing the number of proceedings monitored by the public eye;

Providing transparency, visibility and accountability of the work of courts
by means of observing and publishing the findings of the monitoring of
court proceedings and providing recommendations in order to overcome

the inconsistencies;

Affecting the judicial authority towards increased compliance with the

principle of presumption of innocence; and

Informing the citizens about the possibility for protection of the right to a
fair trial within reasonable time by means of complaints and requests to the
Presidents of the Courts, the Judicial Council of the Republic of Macedonia

and the Supreme Court.
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The main activities of the project covered:
1. Monitoring and assessment of court proceedings

analysis and determining inconsistencies by monitoring the course of

the proceedings
2. Consultations with, counseling and guiding the parties

meeting the parties and taking action upon requests for monitoring of

proceedings
3. Sharing the findings with the public and the concerned parties
reporting on the basis of regular monthly reports

4. Reaction and alarming in cases of more severe violations of the principle of

a fair trial by means of:
written notices to the Presidents of Courts
complaints to the Judicial Council of the RM
The focus of the monitoring was on:
1. The right to security and freedom
2. The presumption of innocence
3. The transparency of court proceedings
4. The right to representation by an attorney
5. The right to an independent and impartial court
6. The equality of arms and the burden of proof
7. The right to trial within reasonable time

The team of observers consisted of permanent and occasional observers:
Voislav Stojanovski, PhD, Project Manager, Neda Chalovska, lawyer who has
passed the bar exam, Artan Murati, LL.M, Katerina Bakalova LL.M, Sofija

Velkovska, Sanja Barlakovska and Hristina Shulevska - lawyers.
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According to the Organization for Security and Co-operation in Europe
(OSCE) “a trial monitorring programme can be seen as a disgnostic tool to
collect objective information on administration of justice in individual cases
and, through these, to draw and disseminate conclusions regarding the broader
functioning of the justice system”.* Guided by this premise and by its own long
years of experience in trial-monitoring, the Helsinki Committee prepared the
following methodology for the needs of this analysis, which refers to thematic

trial-monitoring:

Legal research

Before the start of the project which refers to monitoring court proceedings
in the area of basic human and political rights and liberties, the team of
observers commenced legal research on the relevant provisions from the
domestic and international law, regarding the principle of equitable trial.
The determinants used to formulate the scientific and legal methodology
for assessment of the court proceedings were derived from the Constitution

of RM, the Law on Criminal Procedure, the Law on Litigation Procedure, the

1 OSCE/ODIHR, Trial-monitoring: A Reference Manual for Practitioners (revised), p. 16,

Warsaw, 2012



Law on Prevention and Protection against Discrimination, the Law on Civil
Liability for Defamation and Libel, the Law on Protection from Mobbing, the
European Convention for Protection of Human Rights and the jurisprudence

of the European Court of Human Rights.

Monitoring team

The monitoring team consisted of eight monitors-lawyers (permanent and
occasional) and was divided into two groups, the first of which in general only
followed proceedings from the civil matter, while the second one observed
proceedings from the criminal matter. The Helsinki Committee, by means of
faxes addressed to the President of the Court always notified the authorities
about the monitors’ intention to be present at a particular trial. Prior to
entering the courtroom, the monitors were identified by the court police. The
presence of the monitors was most often noted in the minutes of the court
hearing, and in a large number of monitored proceedings, the notification of
presence became an integral part of court records on the case. In this way, the
higher courts were able to learn about the Helsinki Committee’s interest to

attend a particular trial.

Selection of cases and communications with parties

The monitored cases were selected by topic, in two ways 1) upon receiving a
request for free legal aid and monitoring of a court proceeding by parties who
have turned to the Helsinki Committee or 2) according to an initiative of the
monitoring team itself, in cases when the media, or other sources had informed
about a trial which falls under the interest of the project. Upon the request
for monitoring by parties, a positive decision was made when the monitoring
team assessed that there are indications i.e. suspicions of possible violation of

the civil and political rights of citizens.

Before the monitoring team started the monitoring, a suggestion was made to
the party who had submitted the request, to deliver relevant documentation

on/referring to the case. Upon receipt of the documents the team appointed a
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monitor(s) in charge of monitoring the proceeding. Some of the proceedings
that were monitored at our own initiative, the monitors established direct
contact with the parties, their families or legal representatives. In this way,
the monitors were able to gain additional information or obtain documents

relevant to the proceeding.

Questionnaires on monitoring of court proceedings

Questionnaires were prepared for the needs of the monitoring of court
proceedings containing general and specific questions regarding the course
of the proceeding and its management by judges. The general questions
refer to the general laws on procedure (the ones on criminal and litigation
procedures), while the specific ones refer to the provisions of the special laws
(for protection against discrimination and mobbing and civil liability for
defamation and libel) which are considered lex specialis and to a large extent
prescribe different deadlines, course of proceedings, temporary measures,

burden of proof etc.

Analysis and reports

Each filled-in questionnaire was analyzed separately and in correlation with
the remaining questionnaires referring to a certain criminal or civil area. Upon
the analysis of the questionnaires, a brief written report was prepared on the
infringements and omissions by courts in relation to the legal provisions.
The monitoring team, during its regular meetings, discussed certain actions
of the courts which could be deemed violation of procedure, in detail. Some
of the reports were published in the regular monthly/bimonthly reports of
the Helsinki Committee on the human rights situation in the Republic of
Macedonia. In this way the public and courts were alarmed about the more

serious violations of court proceedings.
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Exchange of arguments and communicating
findings with concerned parties

In the course of the research, certain findings were communicated to
the President of the Primary Court Skopje 1 (in which a large number of
proceedings were monitored). At the invitation of the Court, representatives of
the Helsinki Committee had the chance to present the violations of procedure
they had observed in front of about thirty judges. The judges presented their
professional standpoints and perspectives whereby, regarding some of the
conclusions of the monitoring team consensus was reached by both parties,
while in relation to the remaining part, the team had the chance to listen to the

reasons as to why the judges did not agree with the findings.
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1. Right to liberty

Article 12 from the Constitution of the RM (amended with constitutional
Amendment IIT) stipulates that the human right to freedom is irrevocable and
it may not be restricted except by a court decision or in cases and procedures
determined by law. The legality of the detention, without any delay shall be
determined by the Court. After the indictment, the duration of detention is
determined or prolonged by the competent court while the persons detained
may, under the conditions determined by law, be released from custody to
conduct their defense. Similarly, Article 5 of the European Convention for
the Protection of Human Rights stipulates that any human has the right to
freedom and security and no person may be deprived of his/her freedom,

except in accordance with a procedure prescribed by law.

Paragraph (c) of the aforementioned Article states that the detention for the
purposes of criminal prosecution is only allowed when the detained person is
arrested or detained for the purpose of being brought before the competent
legal authority on reasonable suspicion of the person having committed an
offence or when it is reasonably considered necessary to prevent his/her
committing an offence or fleeing after having done so. Any detained person

has the right to a trial within a reasonable time or to a release pending trial.
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The release may be conditioned by guarantees to appear for trial. According
to item 4 from Article 5 of the Convention, any person shall be entitled to
take proceedings to court by which the lawfulness of his detention shall be
decided speedily by a court and his/her release ordered if the detention is
not lawful. All these rights are guaranteed and laid down in more detail both
by the previous Law on Criminal Procedure? (which is still being applied to
proceedings started prior to 1 December 2013), as well as the new Law on
Criminal Procedure (LCP) .2

1.1 Pre-trial detention as punishment

In the period of monitoring, an increased number of complaints regarding
the measure of detention were submitted to the Helsinki Committee. The
complains mainly objected to the procedures of statement and extension
of detention, its duration, the failure to take more lenient measures, the
overpopulated detention units, the bad living conditions and the improper
healthcare. In 10 out of the total of 18 criminal proceedings that were being
monitored, the measure of detention was stated against about 100 defendants.
According to the response given, in October 2013 the capacity of the detention
units was 335 beds, and 466 people resided in them which is overpopulation
of 139%. The Special Rapporteur on Torture of the United Nations states that
the overpopulation in the institutions of imprisonment equals abuse and even
torture.* This stance also originates from the practice of the European Court
of Human Rights which stipulates that in cases when the country does not
intend to torture someone, the overpopulation and bad conditions in detention

institutions equal torture.’

2 “Official Gazette of the Republic of Macedonia” no.15/1997; 44/2002; 74/2004;
83/2008; 67/2009 and 51/11.

3 “Official Gazette of the Republic of Macedonia“ no. 150/2010 and 100/2012.
United Nations, General Assembly, A/68/295, pp. 22, 9 August 2013.

5 Kalashnikov v. Russia, Application, no. 47095/99, Strasbourg, 15 July 2002, para. 92-
103.
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1.2. The unlawful practice of statement
and extension of detention

From the monitored decisions for imposition and extension of detention
measures, what is particularly alarming are the reasons provided for the
statement of detention, even in cases when the legal conditions for detention
had not been met. This was, in particular, observed in the case M.SH and
others, K.no. 23/14 of the Primary Court Skopje 1. After the detention of the
other suspects/defendants in the case, M.SH. was in USA and was determined
to face the charges, so he voluntarily arrived to Macedonia earlier than planned,
and when he was arrested in Austria he did not appeal against the request for
extradition which excluded the possibility of fleeing. As of that moment he was
no longer the authorized person in the company where the offence allegedly
took place and there was no possibility for him to repeat or continue with the
offence, and the danger of possible influence on witnesses was minimal, since
the investigation was already in a more advanced stage and they already been
interrogated by an investigative judge. The possible influence on witnesses
could also be prevented by a more lenient, alternative measure (e.g. house
arrest). However, the measure of detention was continually extended and

M.SH. spent over 8 months in detention.

In the monitored cases where several persons appear as defendants, it was
determined that judges continue to impose and extend detention by means
of collective decisions. Although there is visible progress in the process of
imposing detention (the judges refer to each defendant individually in a
separate paragraph), the practice of collective extension of detention to
a group of defendants whose names are mentioned, persists, and there
is no individual overview of the reasons as to why each defendant has had
the measure of detention extended against them. This is contrary to the
jurisprudence of the European Court of Human Rights, which in two verdicts
against the Republic of Macedonia Vasilkoski and others v. the Republic of
Macedonia from 2010 (in which the legal representative of the complainants

was the Helsinki Committee)® and Miladinov and others v. the Republic of
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Macedonia from 2014.7 In the first verdict the Court states that by confirming
the applicants’ detention (...) the domestic courts constantly repeated the
same summary formula using an identical form of words. It appears that they
had little if any regard to the applicants’ individual circumstances, as their
detention was extended by means of collective detention orders. The practice
of issuing collective detention orders has already been found by the Court to
be incompatible, in itself, with Article 5, paragraph 3 of the Convention in so
far as it would permit the continued detention of a group of persons without
a case-by-case assessment of the grounds for detention in respect of each
individual member of the group”.? In the case T.K. and others KOK. no. 51.13
of the Primary Court Skopje 1, the passing of the decisions for continuation
of the measure of detention against T.K. was taken by the Court in a procedure
and in a manner which are contrary to the European Convention of Human
Rights and the jurisprudence of the European Court of Human Rights. In fact,
fundamental and procedural violations were committed in the assessment and
argumentation of the necessity to extend the detention by the Primary Court
Skopje 1 and with the failure of the Court of Appeal in Skopje to take action
upon the receipt of an appeal. In this case too, the measure of detention was
extended collectively without individualization of the reasons for each of the
defendants separately. The decisive arguments in the decisions for extension

of the detention for the eight defendants were laid down on a single page.

1.3 International supervision in detention units

In the case A.D. and others KOK.no.80/12 of the Primary Court Skopje 1,
the International Committee of the Red Cross (ICRC) had submitted a request
to the Court for a visit of the detained persons. During one of the hearings from
this case, the President of the Trial Chamber informed that the request had not
been granted because ICRC did not agree with the conditions imposed by
the court regarding the manner in which the visit was to be carried out. The

public present at the hearing was not informed about the details regarding

7 Applications no. 46398/09, 50570/09 and 50576/09, Strasbourg, 24 April 2014.
8 Application no. 28169/08, Strasbourg, 28 October 2010, para. 63.
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the imposed conditions. We would like to emphasize that the significant role
for the human rights that ICRC plays with its supervision of authorities in the
implementation of the measure of detention has been affirmed in both the old
and new Law on Criminal Procedure which stipulates that “Representatives of
the International Committee of the Red Cross have the right, upon obtaining
the approval of the investigative judge, to visit and talk to the detained persons
without supervision.” Additionally, the international mandate of the ICRC also
emanates from the Geneva Conventions from 1949 signed by the Republic of

Macedonia.

Apart from the aforesaid rejection of international supervision in the detention
units, in the case T.K. and others KOK.no.51.13 of the Primary Court in
Skopje 1, the request of the Special Rapporteur of the United Nations for the
promotion and protection of the right to freedom of opinion and expression,
Frank La Rue, who requested to visit the sued journalist T.K. was also rejected.
This action of the Primary Court Skopje 1 leaves place for suspicion that the
Macedonian detention units are places where the international and domestic
standards for treatment of detainees are not complied with. On the other hand,
the permissionsto visit detained personsissued by several courts in the country
to representatives of the Helsinki Committee are to be commended. Although
the permissions only allowed for conversations in the visiting room and under
the supervision of the prison police, this marks progress, considering the fact

that prior to 2013, our requests had been rejected without legal justification.

2. Presumption of innocence

Article 13 of the Constitution of RM stipulates that a person indicted for an
offence shall be considered innocent until his/her guilt is established by a
legally valid court verdict. Article 6, paragraph 2 of the European Convention
on Protection of Human Rights states that Everyone charged with a

criminal offence shall be presumed innocent until proved guilty according
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to law. According to the European Court of Justice the suspicion of whether
someone is guilty or not should be in favour of the defendant.? Through its
jurisprudence, the European court states that the authorities should refrain
from bias regarding the suspects’ guilt. According to the Court, Article 6,
paragraph 2 would be violated in cases in which judges and prosecutors,*°
ministers and police officers, ** and high officials would state that the person,
who is still on trial, is guilty.*® Such jurisprudence has been introduced into
the new Law on Criminal Procedure. Article 2, paragraph 2 from the Law,
stipulates that the state authorities, the media and others are obliged to
adhere to principle of presumption of innocence, and that with their public
statements regarding the ongoing procedure they may not violate the rights of
the defendant and the damaged party, as well as the judicial independence and
impartiality. This protection is necessary in order to protect the fairness of the
procedure and relieve the pressure on judges and lay judges while reaching
decisions regarding the cases. Apart from the prohibition of bias among
relevant persons, according to the European Court of Human Rights even a
“viral media campaign (...) may affect the public opinion which may lead to lay

judges finding the defendants guilty”.*

2.1 Violations of the principle
by the authorities and the media

In the past few years, members of the Ministry of Internal Affairs (MoI) have
provided titles to some of the police arrests. The naming of police actions with,
for example, “Monster”, or “Schismatic” is a certain violation of the right to
presumption of innocence. When it comes to the monitored case A.D. and

others KOK. no.30/12 of the Primary Court Skopje 1, on the day of the arrest

9 Barbera, Messegué and Jabardo v. Spain, Application no. 10590/83, Strasbourg, 6 De-
cember 1988, para. 77.

10 Daktaras v. Lithuania, Application no. 42095/98, Strasbourg, 10 October 2000, para.
42.

11 Allenet de ribemont v. France, Application no. 15175/89, Strasbourg, 10 February
1995, para. 41.

12 Butkevicius v. Lithuania, Application no. 48297/99, 26 March 2002, para. 53.
13 Craxi v. Italy, Application no. 34896/97, 5 December2002, para. 98
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of the suspects, the Minister of Internal Affairs stated “Mol has found the
perpetrators of the heinous murder near Lake Smilkovo (...) followers of radical
Islam..”. As soon as Mol names an action, the name is taken up by the media,
but is also used in the official court releases. Thus, for example, in its release
from 14 April 2014, the Primary Court Skopje 1 states “Regarding the case KOK.
no.80/12, also known to the public as “Monster”, the Primary Court Skopje 1 -
Skopje informs that the case is still under way, but it is approaching its closing
stage..”™ In their announcements, almost all media take no consideration
whatsoever about the principle of presumption of innocence and they used
headlines or entire articles on ongoing cases in which the defendants are

portrayed as guilty.

Before the start of the trial on the case D.S. K.no.1505/14 of the Primary
Court Skopje 1, Mol released an announcement informing the public about
the arrest of person D.S. Although Mol did not spell out the name of the
suspect, the presumption of innocence was violated by their revealing of his
profession and qualifications, the name of the healthcare institution in his
ownership, his previous and present workplace in specific clinics in Skopje.
By combining all the given details, one could very easily find out the full name
and surname of the suspect. During the meeting between representatives
of the Helsinki Committee and about thirty judges from the Primary Court
Skopje 1, this issue was initiated and it was requested from the judges to make
active efforts towards protection of the principle of presumption, for although
its violation is not regulated by sanctions in accordance with any of the laws, it
is intolerable according to the European Convention on Human Rights which
is superimposed to our laws. It was also stressed that even if the headlines
do not affect the judges who do their jobs professionally, they definitely do
affect the lay judges who are the majority in the Trial Chambers. According
to the judges’ stance, the violation to the presumption in the naming of police
actions and the informing of the media is not their activity and may not be

considered a violation on their part.

14 Avalable via: http://www.osskopjel.mk/Novosti.aspx?novost=256 (last access 3 July
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2.2 Violations of the principle by courts

In part of the monitored court proceedings in which the measure of detention
was stated against the defendants, when consideringthe decisions for statement
and extension of this measure, we noticed that the judges had also violated the
presumption of innocence in the wording of the text on the reasons as to why
the measure of detention is being imposed. Namely, in several decisions for
detention which resembled each other, read that detention is imposed due to
the “degree of criminal responsibility” and the “manner of and the motives
for committing the crime”. We would like to stress that the degree of criminal
responsibility and the manner of and the motives for committing the crime
may be determined only after the end of the main hearing and during the
determining of the sentence, and not during the investigation or the trial. In
the case of T.K. and others KOK.no.51/31 of the Primary Court Skopje 1,
one of the judges addressed one of the witnesses with the exclamation “you
are lying!”. This manner of conducting a procedure most certainly does not
correspond with the role of a judge in trial and may be interpreted as premature
conviction of the judge regarding a certain fact, before the completion of the

trial.

3. Publicity of court proceedings

Article 102 from the Constitution of the RM stipulates that court hearings
and the passing of verdicts shall be public, and the public can be excluded
in cases laid down by law. The right to a public trial is also guaranteed with
Article 6, paragraph 1 from the European Convention on Protection of Human
Rights, as well as Article 5 of the Law on Criminal Procedure. The public may
be excluded by the Court ex officio or upon proposal by the parties or the
defendant from part of the main hearing or during the entire main hearing,
if that is necessary in order to protect a state, military, official or important
business secret, preserve public order, protect the privacy of the defendant,
witness or the damaged party, protect the safety of the witness or victim and/or
to protect the interests of a juvenile person (Article 354 of the Law on Criminal

Procedure). In court proceedings initiated for protection of the basic human
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rights and duties of humans and citizens, civil disputes, where the court is in
session and passes rulings in accordance with the provisions of the Law on

Litigation Procedure, the hearing shall be public.

The citizens of the Republic of Macedonia very rarely venture out to follow a
certain court trial. The reasons for this situation are of various origins and are
due to the lack of space in courts, inaccessibility to courts, lack of information,
lack of interest, etc. Nevertheless, like never before, in the past few years
increased interest has been noted in following court proceedings by the media
who regularly inform about dozens of court trials at any given time. Apart
from the media, very few civil organizations also appear in the role of a public
in the courtrooms and even fewer of them perform systematic monitoring of
court proceedings. In addition, a certain number of trials are monitored by the
Mission of the Organization for Security and Cooperation in Europe (OSCE)
in Skopje, and sporadically, the trials are also attended by representatives of
several Embassies of Foreign Countries to the Republic of Macedonia. The
presence of the OSCE Spillover Mission in Skopje, which is, incidentally, the
mission with longest duration of this organization since its founding, as well
as the presence of representatives of embassies at trials which do not involve
their citizens as parties are indicative of the low level of rule of law and the low

level of trust in the Macedonian judicial system.

The practice of having certain court proceedings take place in the judges’
offices continues to persist. In such conditions, it is practically impossible
for the public to attends the trials. The spatial conditions in most of the
courtrooms do not allow for presence of more than 10 people, and at times
there are more parties and direct participants in the court proceeding than
there are free seats in the courtroom. Despite such spatial limitations, most
of the judges did allow the public to be present, although the attendees were
forced to stand. The monitors have observed that at times the court police
did not allow entrance of members of the close families of the parties, even if
there were free seats available in the courtrooms. However, upon the reaction

of the defense attorneys to the judge, these persons were granted entrance.
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In most of the courtrooms, the presence, of even a small group of citizens,
resulted with crammed and stuffy courtrooms. Often, the temperature in some
of the courtrooms depended on the weather conditions, and it was particularly
unpleasant during the hot summer and cold winter days. In such conditions
it would be unrealistic to expect from the public to be interested in following

court proceedings.

The use of web-sites by the courts in order to publish the agenda of the
scheduled trials is also to be commended. Moreover, most of the courts make
use of LCD screens to show the schedule of the trials, as well as the number of
the courtrooms in which they are to be held. However, it would be desirable to
have brochures available in the court, which, among other things, would notify
citizens about their right to enter the premises of the court at any given time

should they sport an interest to follow a certain trial or trials.

3.1 Violation of the principle of publicity

Apart from one problem in the Primary Court in Kumanovo, the monitoring
team encountered no difficulties in accessing the courtrooms where the
monitored trials took place. In the case of A.G. and others K.no.906.13 of the
Primary Court Kumanovo, apart from the parties and a representative of the
monitoring team, a journalist was also present in the courtroom. The President
of the Trial Chamber, who did not wear the special judicial robe which he is
obliged to wear in accordance with Article 57 from the Law on Courts,* asked
the journalist whether she had obtained permission from the Supreme Court
of RM for her presence. Although the journalist rightfully attempted to explain
to him that according to the Law on Criminal Procedure, permission is only
necessary for audio or video recording or photographing, the President of the
Judicial Council, in consultation and with the consent of the representative of
the Public Prosecution sent the journalist to see the President of the Court and

seek permission to stay in the courtroom.

During another court hearing on the same case, at the moment when the

monitor arrived on the premises of the Primary Court Kumanovo, he was

15 ,Official Gazette of the Republic of Macedonia“ no. 58/06, 35/08 and 150/2010.
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asked by the court police to present written permission to attend the trial
whereby he showed his official identification and informed the representatives
of the court police that the President of the Court and the President of the Trial
Chamber are familiar with his presence, that he is to follow a hearing that he
had already been attending on two occasions, that the trial is public and there
is no need for a special permission to attend and that the prohibition to enter
the courthouse by the court police would be unconstitutional and unlawful.
Such argumentation was not accepted by the court police who prevented
the monitor from entering the courthouse. After this event, the Helsinki
Committee immediately sent a complaint to the President of the Court. The
President of the Court, calling on an old and void Court Rules of Procedure
and its provisions regarding the security of buildings, property, people and the
maintaining of order and discipline in the courthouse that had ceased to apply,
came to a conclusion that the court police rightfully demanded permission
or an invitation. For this flagrant violation of the principle of publicity the
Helsinki Committee submitted a complaint to the Judicial Council of the
RM, but by the time this analysis was ready to be printed, although the legal

deadline of two months for a response had passed, no decision of the Council

had been delivered.

3.2 Transparency of judges and
recording/photographing of proceedings

Both the old (Article 314) and the new Law on Criminal Procedure (Article
363) stipulate that before the start of the main hearing, the President of the
Trial Chamber, apart from the other obligations, is obliged to introduce the
members of the Chamber. Out of all the monitored proceedings from the
criminal matters, the members of the trial chamber were only introduced by
the President at the start of the case M.E. KOK.no.107/13 of the Primary
Court Skopje 1. Although no fundamental violation of the law was in question,
we believe that this provision is of importance, both for the transparency of the

procedure, as well as for the accountability of the members of court chambers.
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In accordance with both the old (Article 310), and the new Law on Criminal
Procedure (Article 360), no film or television recording shall be allowed in
the courtroom. As an exception, with the permission of the President of the
Supreme Court of the Republic of Macedonia, journalists may record at a
specific main hearing. In the course of monitoring of court proceedings, the
monitors of the Helsinki Committee, on several main hearings at the Primary
Court Skopje 1, noted that the council removed the journalists after they had
recorded brief excerpts, and before the main hearing had started at all. Due to
this court practice, the public is unable to get the full picture on the conditions
pertinent to a criminal case, and this also leaves space for mistakes in the

journalists’ reporting.

Although it is undisputable that the presiding judge, ie. the trial chamber
may decide not to allow certain parts of the main hearing to be recorded, from
the trials monitored so far it was established that the camerapersons were
removed from the courtrooms without the adoption of any written decision for
it, which would be inserted into the minutes of the proceeding. This behaviour
is not fully in compliance with the permission of the President of the Supreme
Court. This omission was discussed amongst representatives of the Helsinki
Committee during the course of the meeting with about thirty judges at the
Primary Court in Skopje. According to the judges, the spatial limitations do
not allow for recording of the entire court hearing, and the issuing of permits
to all media who request them from the Supreme Court contributes to the
equal treatment to all of them. However, after the meeting, in the case A.D. and
others KOK.no.80.12, the camerapersons and photo-reporters were allowed
to record the entire announcement of the verdict which is a step in a positive

direction and as such it is worth of note.

With reference to recording/photographing of civil procedures, the Law on
Litigation Procedure does not contain special provisions allowing for or
prohibiting recording i.e. photographing of the court proceedings. However,

the Court Rules of Procedure® regulate this issue in Article 104 paragraph 3,

16 ,Official Gazette of the Republic of Macedonia“ no. 66/2013.
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where it is stated that the visual (video) and audio recording, reporting and
photographing in the civil proceedings and in the proceedings pursuant to an
administrative dispute, shall be done provided that the President of the Court
grants permission, by having previously obtained the opinion of the judge to
whom the case has been assigned and the written permission of the parties.
We believe the structure of this article is such due to the nature of the disputes,

which is civil.

The court disputes for defamation, slander and discrimination are also
conducted in accordance with the provisions from the Law on Litigation
Procedure. Dueto their nature, these disputes may be of exceptional importance
for the public, which is why it is necessary to have the disputes on these cases
conducted in civil courts both on visual (video) and audio recordings. However,
pursuant to Article 104 from the Court Rules of Procedure, consents needs to
be provided from the parties in the case, which is exceptionally difficult to
achieve. In fact, in the case A.A. and others RO 121/13 of the Primary Court
in Gostivar, where the determining of discrimination on grounds of political
affiliation was required, a request was submitted for both visual (video) and
audio recording of the main hearing, whereby positive opinion was obtained
from both the President of the Trial Chamber and the plaintiffs. However, due

to the negative opinion of the sued, the request was declined.

3.3 The protected witness as a reason to exclude the public

By monitoring court proceedings in which persons with hidden identity
testify as witnesses, the monitoring team established that the public was being
excluded from the courtrooms as a rule. In this context, we would like to put
special emphasis on the case LJ.B and others KO.no.2917/12 of the Primary
Court Skopje 1. Namely, notification was sent in this court proceedings by
Prof. Dr. Gordan Kalajdziev, that himself, in the role of a scholar and professor
of Criminal Procedure at the Faculty of Law “Iustinianus Primus” and
President of the Helsinki Committee would monitor this process. A positive
opinion on not excluding the expert public from the interrogation of the

protected witness was also given by the Public Prosecutor, as the proposer
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of the witness, whereby, for the first time good will was shown by the public
prosecution towards increased transparency in the procedure of hearing of the
protected witness. However, the council decided to totally exclude the public,
including the professionals in the area. We find that the constant decisions of
councils for exclusion of the public in cases where protected witnesses appear,
does not leave room to establish whether the principle of a fair and equitable

trial is being upheld.

We find the exclusion of the professional public to be particularly ungrounded,
since they would merely follow the special manner of hearing of the protected
witness in order to establish the implementation of the legal provisions which
prescribe the manner of protection of witnesses in the Republic of Macedonia,
and its impact on the principle of fair and equitable trial. We would like to
emphasize that in future the judicial council should take advantage of the
possibility stipulated in Article 355 paragraph 2 of the new Law on Criminal
Procedure (the provision was also present in the old law) to allow for the
presence of professionals in the area, scholars and public officials at a main
hearing where the public is excluded. This possibility was also discussed
among representatives of the Helsinki Committee during the meeting with
about thirty judges at the Primary Court Skopje. The representatives of the
Helsinki Committee emphasized that they would continue to submit requests
to attend trials as scholars, and the judges agreed to consider those requests

for each case separately.

4. The right to representation by a legal
representative/attorney

Article 12 of the Constitution of RM stipulates that any person has the right
to an attorney in a court procedure. Article 6, paragraph 3, item c, from the
European Convention on Protection of Human Rights, states that everyone
has the right to defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal assistance, to

be given it free when the interests of justice so require. Article 70 from the
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new Law on Criminal procedure cites in full the aforementioned provision
from the Convention. According to the jurisprudence of the European Court of
Human Rights, when determining whether “interests of justice” required that
the applicant receive free legal assistance by line of duty, three factors are to
be taken into consideration, the seriousness of the offence and the severity of
the possible sentence; the complexity of the case; and the social and personal

situation of the defendant.?”

When determining whether a person will be assigned an attorney for free and
ex officio, it may not be required from the person to prove “beyond all doubt”
that they are unable to pay for their legal representation.’® Furthermore, Article
8 from the Convention on Protection of Human Rights (Right to Privacy),
guarantees the privilege of confidentiality between the defendant and their
attorney. According to the practice of the European Court of Human Rights,
the correspondence between the defendant and their attorney is of a private

and confidential character. *®

4.1 The role of representatives/attorneys
in the court proceedings

Upon completion of graduate studies, a person intending to work as a lawyer
must gain apprenticeship of at least two years and pass the bar. The legal
education has been described as overly theoretical, offering almost no practice
in the courtroom. The apprenticeship is most often only formally carried out,
and very rarely do the candidates gain the necessary skill to represent clients.
Upon obtaining a lawyer’s license, the lawyers upgrade their knowledge and

skills solely at their own initiative, i.e. there is no system of continual education.

In most of the monitored court proceedings, the parties in the proceedings
had an attorney or attorneys they had chosen themselves. The monitors did
not observe any rejection of an assigned free attorney ex officio by the courts.
On the contrary, in the case JV. and others KOK no.59/12 of the Primary
17 Quaranta v. Switzerland, Application no. 12744/87, 24 May 1991, para. 33-35.

18 Pakelli v. Germany, Application 6p. 8398/78, 25 April 1983, para. 34.
19 Campbell v. UK, Application no. 13590/88, 25 March 1992, para. 48
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Court Skopje 1, a free attorney was assigned to an employed person who was
sentenced to probation at the end of the proceedings. Consequently, it can be
concluded that the jurisprudence regarding the assignment of attorneys ex
officio is in accordance with the Constitution, the European Convention for

Protection of Human Rights and the laws.

4.2 Attorney ex officio free of charge

The monitors observed that attorneys assigned ex officio were not always
active in the cases in which they represent parties who do not have the means
to hire an attorney of their own choice. This was particularly striking in the case
V.L. and others KOK.no.8/08 of the Primary Court Skopje 1 in which the
attorneys hired by parties for compensation are much more active compared
to those assigned ex-officio. This situation calls into question the effectiveness
of the defense of those citizens are unable to hire an attorney of their own
choice. Despite the lack of engagement of some of the attorneys assigned ex-
officio, the monitoring team did not observe a case in which the judge reacted
to the inadequate defence. We would also like to mention that according to the
jurisprudence of the European Court of Human Rights, courts must rapidly
react when the failure to provide effective representation is manifest or

sufficiently brought to their attention in some other way.?°

The major shortcomings of the system of provision of attorneys ex officio is
the non-existence of clear rules in their appointment, as well as the inability
of those attorneys to act after the end of the first instance proceedings. The
attorneys ex officio are assigned by the court from its own internal list of
interested lawyers. The lawyers on those lists are most often young and take
advantage of the ex officio engagement to gain experience. There is no system
for random choice of an attorney from an official registry. This situation adds
to the excessive freedom of the courts when deciding which attorney to assign.
The fee paid to the attorneys ex officio is twice lower compared to the one laid

down in the Attorney tariff.

20 Czekalla v. Portugal, Application no. 38830/97, 10 October 2002, para. 60.
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The monitoring team was informed by the attorneys ex officio that the court
pays their fee with long delays, oftentimes after the full completion of the
court proceedings. This additionally brings into question the effectiveness of
the defense. The attorneys ex officio are paid a fee solely in the first instance
proceedings. Due to this situation, they most often do not submit appeals to the
rulings of first instance. The failure to use legal remedies may have negative
consequences for the parties, especially for those who are in detention or in

prison, do not understand Macedonian, or are illiterate.

5. The right to an independent,
impartial and competent court

Article 12 from the Constitution of RM (amended with Constitutional
Amendment XXV) establishes that Judiciary power is exercised by courts.
Courts are autonomous and independent. Courts judge on the basis of the
Constitution and laws and international agreements ratified in accordance
with the Constitution. The types of courts, their spheres of competence,
their establishment, abrogation, organization and composition, as well as
the procedure they follow are regulated by a law. Article 6 of the European
Convention of Human Rights states that everyone is entitled to a fair and
public hearing within a reasonable time by an independent and impartial
tribunal established by law in the determination of his civil rights and
obligations or the grounds of any criminal charges against him/her. According
to the jurisprudence of the European Court of Human Rights, in case the judge
forms his/her ruling before taking into consideration the evidence which
would support his/her reasoning, it would be considered ungrounded and

impermissible according to Article 6, paragraph 1 of the Convention.®

The existence of a system for random choice of cases which would be assigned
to them is of great importance for the independence impartiality of judges.
The Courts in the Republic of Macedonia use a unified Automated Court
Case Management Information System (ACCMIS) through which, among

21 Fey v. Austria, Application no. (14396/88, 24 February 1993, para. 34.
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other things, performs automatic distribution of cases to judges and monitors
the movement of cases. The appointment of judges, which in the Republic of
Macedonia, in accordance with Article 38, paragraph 1 of the Law on Courts,?
is without limitation to the term of office, is also very important. Compared
to the other holders of public offices, the salary of the judges in the Republic
of Macedonia is relatively high, which is supposed to contribute to their

independence and impartiality.

For a court to be considered impartial, it is necessary for it to employ judges
who would represent all the members of communities in the country. The
report of the Ombudsman on monitoring of implementation of the principle of
adequate and equal representation for 2012 states that “Considering the total
sum of obtained data from 27 Primary Courts on the territory of the Republic
of Macedonia for 2012, the following ratio regarding the representation of
communities may be established: Macedonians - 83,8%, Albanians - 10,5%,
Turks - 1,6%, Roma - 0,9 %, Serbs - 1,0%, Vlach - 1,3%, Bosnians - 0,5% and
others 0,4%. In primary courts there has been certain, but very low progress
regarding the implementation of the principle of proper and equitable
representation compared to previous years, which is why we pinpoint the slow
pace of employing people who do not belong to the majority community, and
in particular, their representation in managerial positions.”? The situation in
the four Courts of Appeal is similar. According to this, apart from the Vlach,
no other minority community is equitably represented in the courts in the

country.

The independence and impartiality of judges is also reflected in their
relationship to other participants in the proceedings (defendants, damaged
parties, prosecutors, plaintiffs, sued, defense attorneys, etc.). The monitoring

team noted that judges are generally professional in their attitude to other

22 ,Official Gazette of the Republic of Macedonia“ no.58/06, 35/08, and 150/10.

23 Ombudsman, Report on Monitoring of Implementation of the Principle of Adequate
and Equal Representation for 2012 pp. 28-30, Skopje, April 2013, available at: http://
ombudsman.mk/upload/documents/2013/Izvestaj%20-SPZ%20-za%202012.pdf (last
access: 4 July 2014).
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participants in the proceedings, but there is a certain closeness between judges
and prosecutors as well as more favorable behaviour on the part of judges
towards older and more experienced lawyers, as opposed to their attitude

towards less experienced attorneys.

Suspicions of bias were observed in the case JV. and others KOK no.59/12
of the Primary Court Skopje 1. Namely, on the day when the announcement
of the verdict was scheduled, the Trial Chamber decided to take the case back
to the stage of trial and on the spot, without the knowledge of the defendants
and their attorney, informed that a person will testify in court, who allegedly
arranged sale of property with JV. The witness claimed that he negotiated
for the land on his own behalf and on behalf of his neighbors who authorized
him as proxy by written authorization. JV. denied having ever met the
witness, whereby the defense attorney requested the letter of authorization
to be presented as evidence in court. At that point the judicial council left
the courtroom and after 20 minutes of counseling informed that the proposal
is rejected, and the litigation ends. The ruling, in which all defendants were
found guilty, used the testimony of the witness as one of the main proofs of
JV.s guilt.

In the cases A.D. and others KOK.NO.80/12 and T.K. and others KOK.
no.51/13 of the Primary Court Skopje 1 a judge, member of the Trial Chamber
was observed leaving the courtroom in the course of the proceedings. In the
case A.D. and others KOK.NO.80/12 the president of the Trial Chamber
asked the defendants’ attorneys whether there was a need to make a break
during the proceedings since one judge, member of the trial chamber, had
gone out to have some water, whereby they answered negatively and the
court proceedings went on without his presence. With reference to this, we
would like to emphasize that according to Article 307 from the old and Article
357 from the new Law on Criminal Procedure, the President, the members of
the Chamber and the court clerk, as well as the judges and lay judges shall
incessantly attend the trial. The defendants’ approval of a judge briefly exiting
the courtroom does not make it possible for the members of the trial chambers

to act contrary to the law.
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When it comes to the competence of courts, in the case V.CH and others
RO no.95/2013 in PC Gostivar, which referred to discrimination caused by
political affiliation, a court verdict negative to the plaintiffs was adopted, along
with a note from the Trial Chamber that prior to filing a lawsuit, the plaintiffs
should have submitted a complaint to the Commission for Protection against
Discrimination. Through this example, we would like to point out to the judges
in the Republic of Macedonia that the Commission for Protection against
Discrimination is an independent authority which adopts opinions and
recommendations upon submission of complaints for possible discrimination

and is no prerequisite for court protection against discrimination.

Regardless of whether victims of discrimination have addressed or not addr-
essed the Commission for Protection against Discrimination, they can file a
lawsuit in order to establish and get protection from discrimination. In cases
when proceedings have been initiated and an opinion has been delivered by
the Commission for Protection against Discrimination that discrimination
had occurred in the said case, the opinion may be used as evidence in court
proceedings, which however, may by no means oblige the court to adopt the
same decision. Article 26 of the Law on Prevention and Protection against
Discrimination states that the Commission acts upon the complaint if
the procedure in front the court for the same matter has not already been
initiated or effectively finalized. In case a procedure has been started with the
Commission for Protection against Discrimination and no decision on the
submitted complaint has been made, the victim of possible discrimination
may initiate court proceedings and inform the Commission on Prevention and
Protection against Discrimination about it, whereby the procedure in front of

the Commission shall be stopped.

5.2 Lay judges

The main conclusion from all the monitored proceedings regarding the lay
judges is that they are not perceived as an integral part of the trial chamber
which decides on the specific case, although within the chamber they are

majority with a right to vote in decision-making. This impression is partially
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based on the behaviour of the lay judges themselves, who in part of the
proceedings are uninterested and leave the courtroom without a halt in the
hearing, i.e. the trial. In the case AA. and others RO 121/13 of the Primary
Court in Gostivar, one of the lay judges left the courtroom during the main
hearing at a moment when one of the plaintiff was testifying. In this case,
the decision was made half an hour after the main hearing finished. The
monitoring team, in the course of the proceedings that they observed, did not
observe a single posed question by a lay judge, although they are entitled to

this according to the Law on Criminal Procedure.

6. Equality of arms and burden of proof
6.1 Equality of arms

According to the jurisprudence of the European Court on Human rights, the
equality of arms denotes the equal possibility for each party in the proceedings
to present their perceptions and explain their arguments in relation to the
specific court case under conditions that do not place them at a substantial
disadvantage vis-a-vis their opponent.?* In a large number of its verdicts
regarding the equitable trial guaranteed with Article 6 of the European
Convention of Human Rights, the European Court considers the equality of
arms as an integral part of the Convention. Article 14 of the new and Article
15 of the old Law on Criminal Procedure stipulate that the court and state
authorities are obliged to pay equal attention to examine and determine both

the facts that allege the defendant, as well as those that are in his/her favour.

In terms of equality of arms in criminal proceedings, we would like to point
out the public hearing on the case JV and others KOKZH.no.9/14 before
the Appellate Court. Namely, the Higher Public Prosecutor pointed out that
in the case proceedings, with the indictment and with the verdict of guilty of
the first instance, the prosecution had proved that the defendant committed

the offense while the defendants had failed to prove the opposite. We want to

24 De Haes and Gijsels versus Belgium, Application no. 19983/92, 24 Feburary 1997, para.
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point out that the mere filing of the indictment and the first instance verdict of
guilty do not mean that the crime which the defendants are sued of has been

committed, until an effective court verdict is passed.

6.2 Burden of proof

With the adoption of the Law on Prevention and Protection against
Discrimination, the provisions of the Law on Labour Relations pertaining to
protection against harassment at the workplace, and later on also the Law
on Protection against Harassment at the Workplace and the Law on Civil
Liability for Defamation and Libel, it was stipulated the burden of proof to
fall upon on the sued, in case the plaintiff is able to establish a probable cause
that he/she had been a victim of discrimination, harassment at the workplace,
or of libel or defamation. Shifting the burden of proof and compliance with
it is of great importance, both in terms of protection of victims, as well as in
terms of keeping step with the international practice and the legislation of the

European Union.

From the monitored proceedings in these areas, the monitoring team
established that the courts do not have a practice of, nor are they trying to
create a practice of shifting the burden of proof upon the sued. As an example,
we shall state the proceeding A.A. and others RO 121.13 of the Primary
Court Gostivar, which was about determining discrimination on the basis
of political affiliation. In this case, despite the large amount of evidence that
gave the plaintiff probable cause that they had been discriminated against by
the sued, the court decided not to shift the burden of proof upon the sued
and conducted the proceedings as any regular civil procedure in which the
plaintiffs are supposed to prove the grounds for their claim. In fact, apart from

their proxy - lawyer, the sued were not even present at the main hearing at all.

The shifting of the burden of proof upon the sued is of particular importance in
cases of discrimination and harassment at the workplace, since the collection
of evidence by the plaintiff is made more difficult considering the fact that the

plaintiffs do not always have access to information that would prove the alleged
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discrimination i.e. harassment. In addition, this affects the efficient initiation
of proceedings for determination of discrimination, i.e. harassment, through

which one may also seek interim measure for protection against victimization.

The European Court of Human Rights has pointed out in several decisions that
shifting the burden of proof is of particular importance in proceedings that
require determination of discrimination. Especially important is the decision
D.Hand othersv. Czech Republic in the European Court of Human Rights which
states: “Where a plaintiff alleging discrimination thus establishes a rebuttable
presumption that the effect of a measure or practice is discriminatory, the
burden of proof then shifts to the respondent State, which must show that
the difference in treatment is not discriminatory (..). Regard being had in
particular to the specificity of the facts and the nature of the allegations made
in this type of case (...), it would be extremely difficult in practice for plaintiffs

to prove indirect discrimination without such a shift in the burden of proof. 2

7. The right to trial within reasonable time

Article 12 from the Constitution of RM (amended with Constitutional
Amendment XXV) establishes that Judiciary power is exercised by courts.
Courts are autonomous and independent. Courts judge on the basis of the
Constitution and laws and international agreements ratified in accordance
with the Constitution. The types of courts, their spheres of competence,
their establishment, abrogation, organization and composition, as well as
the procedure they follow are regulated by a law. Article 6 of the European
Convention of Human Rights states that everyone is entitled to a fairand public
hearing within a reasonable time by an independent and impartial tribunal
established by law in the determination of his civil rights and obligations or

the grounds of any criminal charges against him/her.

Article 6, paragraph 2 of the Law on Courts stipulates that while deciding on

civil rights and obligations as well as deciding on criminal liability, everyone

25 D.H. and others v. the Czech Republic, Application no. 57325/00, 13 November 2007,
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shall be entitled to just and public trial within a reasonable time before an
independent and impartial court established by law. Article 10 stipulates
that the procedure before a court shall be regulated with a law and it shall
rest on several principles among which is the trial within reasonable time.
Article 36 from the Law on Courts stipulates that the party who deems that
the competent court has violated the right to trial within reasonable time, may
submit a request for protection of the right to trial within reasonable time to

the Supreme Court of the Republic of Macedonia.

7.1 Delays in court proceedings

There is a general impression that the courts sometimes fail to comply with
the provisions of the Law on Criminal Procedure regarding the deadlines for
the drafting of verdicts. The deadline for drafting verdicts of 15 days as of the
day of conclusion of the main hearing is not complied with, and a case was
observed in which even the deadline of 60 days for more complex cases was
missed. Such is the example with the case Lj.B and others KO.no.2917/12 of
the Primary Court Skopje 1 in which more than 4 months passed between the
day of conclusion of the first instance proceeding and the day of delivery of the

verdict, which is twice longer than the legally prescribed deadline.

Also, in the case of JV. and others KOK no.59/12 of the Primary Court
Skopje 1 the first instance verdict was delivered to JV. who was serving a
previous sentence at the time, 106 days after its statement. The first instance
verdict was contested, and the Court of Appeal in Skopje took more than seven
months to schedule the public hearing on the case of JV. KOKZH.no.9/14 of
the Court of Appeal in Skopje, in April 2014. When the public hearing was
finally to be held, the court postponed it for May because JV. had not been
brought from PCI Idrizovo. In May, the prison management, without notifying
the court about its reasons, once again failed to bring the defendant. The non-
compliance with the court verdicts by the bodies of the state administration
speaks of the improper attitude of other institutions towards the court. Aside
from the fact that this practice affects the duration of the court proceedings,

it can, in particular, violate the rights of defendants placed in detention, a

166



situation in which the Law on Criminal Procedure stipulates an immediate

litigation.

The courts often violate the right to trial within reasonable time. Apart from
the already mentioned infringements, violation was also observed in several
other cases from both the criminal, as well as the civil procedure. Namely in
the case K.K.no.-534/13 of PC Gostivar, which is conducted for criminal act
of Rape, reported on the 09.10.2008, when the critical event allegedly took
place, the indictment was submitted to court on the 21.06.2011 i.e. two years
and 10 months after the submission of the report. The proceeding, on the other
hand, is stuck before court for 3 years, because the decisions of the court of first
instance have been overturned twice by the court of second instance and no
effective verdict on the case has been adopted yet. We believe that this case, in
which 5 years and 10 months have passed after the reporting of the crime and
no effective court verdict has yet been reached, shows that there is no efficient

protection when it comes to sexual violence against women.

Regarding the provisions from the Law on Criminal Procedure regarding the
pronouncing of verdicts, a violation was observed in the case Zh.K. K.no.-
534/130f PC Gostivar, where the President of the Council, upon the completion
of the main hearing, scheduled the pronouncing of the verdict in a few hours,
but failed to appear at the scheduled pronouncing because of a meeting, with
an explanation that the verdict would be pronounced in a few days. Despite
this notification, the verdict was not announced even after the expire of an
entire week, because the judge had gone on vacation. These actions evidently
violate Article 370 from the Law on Criminal Procedure which stipulates that
the presiding judge of the trial chamber shall immediately declare verdict,
after the court has pronounced it. If the court is not capable to pronounce the
verdict the very same day after the completion of the main hearing, it shall
postpone the proclamation of the verdict by not more than three days and it

shall determine the time and location of the proclamation of the verdict.

From the civil cases, we would point to case B.J. RO - 2253/11 of the Primary
Court Skopje 2, as an example. Although the verdict was positive to the
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plaintiff and violation of the rights of labour relations was established, the
procedure was conducted in the course of 2 years and 5 months, which is an
extremely long procedure when it comes labour relations disputes. Article 405
of the Law on Litigation Procedure stipulates that in the procedure in labor
relation disputes, and especially when determining time periods and hearings,
the court shall always pay special attention to the need of urgent deciding
of the labor relations. The hearing for main contention in labor relations
disputes referring to termination of labor relation shall be held in a period
of 30 days as of the day of the receipt of the response to the lawsuit. In the
procedure upon labor relation disputes, the procedure with the court of first
instance has to be completed in a period of six months as of the day of filing
the lawsuit. Based on these provisions, it appears that the court had conducted
proceeding which was four time longer than the deadline stipulated in the Law
on Litigation Procedure, whereby it indisputably follows that the right to trial
within reasonable time has been violated, which can have major impact on the
personal and family life of the plaintiff when they file a lawsuit for unlawful

termination of employment.

The case A.Zh VPP 232/12 of the Primary Court Skopje 2, is about
compensation for expropriated estate. After the 13-year-long proceedings,
A.Zh. finally saw the day when compensation was arranged for his expropriated
estate during the time of former Yugoslavia. In 2011 he attempted to collect his
claim from the state through enforcement agents, which resulted in an appeal
by the Public Attorney which in 2010 submitted a request for reinstatement of
the proceedings, and in 2011 submitted new evidence to the court. The process
of deciding whether the proceedings need to be reinstated is still under way,
although A.Zh. has submitted a request for trial within reasonable time to
the Supreme Court which has ordered the first instance court to finish the
procedure within three months. In spite of the fact that the case is already 16
years long, and that the deadline given to the lower court by the Supreme Court
to complete the case has run out, the first instance court has still not passed

a decision. Apart from pointing to extreme lack of efficiency of the court,
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this example also indicates that the courts do not provide equal treatment to

parties whose opponent in the court dispute is the state.

Attimes, the reason why the right to trial within reasonable time is not complied
with are the parties in the proceedings themselves. Thus, for example, in the
case V.L. and others K.0.K.no.8/08 of the Primary Court Skopje 1, in which
over 70 people were sued, the trial was postponed several times because one,
or several of the sued had failed to respond to the court summons. At one of
the trials, where one of the sued was not present, the President of the Trial
Chamber told the other sued to inform the absentee that in case he is absent
from the next hearing, the measure of detention shall be imposed against him.
Although the judge’s interest and engagement in conducing the case within
reasonable time is praiseworthy, it is not clear why no court order had been
issued by the court instructing the police to secure the presence of the accused

during the proceeding which lasts 6 years already.

7.2 Drafting and pronouncing verdicts

With regards to the deadlines for announcement and drafting of verdicts, the
courts very often fail to comply with the provisions of the Law on Litigation
Procedure. The verdicts are very rarely pronounced immediately after the
conclusion of the main hearing, and in accordance with Article 324, paragraph
3 of the Law on Litigation Procedure, although seldom are there more complex
cases. Not even the deadline for announcement of eight days as of the day
of conclusion of the main hearing is complied with, at times when more
complex cases are question, in accordance with Article 324, paragraph 4 of
the Law on Litigation Procedure. The case with the drafting of court verdicts
is also similar, i.e. in the part to non-compliance with the legal deadlines in
the drafting and delivery of verdicts has been observed, as stipulated by
Article 326, paragraphiof the Law on Litigation Procedure, which states that
the pronounced verdict shall be drafted in writing within 8 days, and in more
complex cases within 15 days as of the day of pronouncing. Announcement of

a decision immediately after the conclusion of the main hearing took place
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in the case A.A. and others RO 121/13 of the Primary Court in Gostivar, in

order to establish discrimination on the basis of political affiliation.

8. Other findings

8.1 Access to courts

The monitoring team established that access to the courts is generally
unsatisfactory. Some courts do not have a separate entrance for arrested
persons or detainees which is why it is a common sight to see these people
being taken to court through the main i.e. only entrance of the courts. The
behavior of the court police varies from the point of having practically
no control at the entrance to the courthouse (eg. Primary Court Tetovo), to
thorough controls of citizens. Strict controls are carried out at the entrance
of the Primary Court Skopje 1, but it has to be noted that the court police
in this court acted professionally and with respect to those entering the
courthouse. There are no special rooms for the reception of juveniles, and
no wardrobes, which is why those present are often dressed inappropriately
for the temperature in the courtroom. The court buildings there are separate
rooms for witnesses or victims of crimes. This leads to a situation where the
defendants and plaintiffs often meet in court hallways which sometimes leads
to verbal clashes and unpleasant atmosphere. In front of the largest courtroom
in the biggest Primary Court - Skopje 1, there are no chairs, which is why the
parties, witnesses and the public sometimes have to wait standing for hours.
The toilets in almost all the courts in which proceedings were observed are in
a very poor condition and are not maintained regularly which is not suitable

for the role that the judiciary has in society.

8.2 Civil associations as interveners in court proceedings

Taking advantage of the right to participate in the proceedings in the role of
interveners, as organizations, i.e. civil associations which under the scope of
theiractivities deal with protection of the rights of equal treatment, whose rights

are being decided on in the proceeding (Article 39 from the Law on Prevention
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and Protection against Discrimination), the Discrimination Protection Network
submitted a request to intervene on the side of the plaintiffs in the case A.A.
and others RO 121/13 of the Primary Court Gostivar which was accepted by
the Court. In accordance with Article 196 of the Law on Litigation Procedure,
the intervener is authorized to point out proposals and undertake all other
litigation activities in the time periods when such activities could have been
undertaken by the party he has acceded. In this way, civil associations who
have been working in the field of protection against discrimination for a long
time may play an active role in court proceedings establishing discrimination,
pose questions, offer proposals, evidence, submit appeals. We commend this
decision of the court to allow interference of civil associations in litigation,
which we believe should become a practice, especially when it comes to court
proceedings that deal with identification and protection from discrimination,
whereby the civil associations are given the chance to play an active role in the

proceedings when proving discrimination.
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Right to liberty

What was of particular concern in a large number of court proceedings, is
the practice of adopting decisions for imposition and extension of detention,
unaccompanied by arguments and reasons for those measures. There is
practice of collective extension of detention for a group of suspects whose
names are mentioned, but the decisions contain no individual overview as to
why the measure of detention is imposed against each defendant separately.
Such decisions are adopted contrary to the domestic and international law and
the jurisprudence of the European Court of Human Rights. The detention lasts
too long, even after the end of the investigation and the interrogation of the
defendant. The detention units in prisons are overpopulated to an extent that a
stay in them already can be considered torture due to the bad living conditions

and the lack of appropriate healthcare.

RECOMMENDATIONS:

1. The measure of detention to be used as an exception and not a rule, its
duration to be reduced to the shortest time necessary and judges to first

consider the possibility of using more lenient preventative measures.
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2.

When establishing, and in particular, when extending the measure of
detention, the judges to bear in mind the jurisprudence of the European
Court on Human rights, to explain and reconsider the reasons why they
had opted for such a measure, to stop with the practice of writing identical
decisions with stereotypical wording and to develop individual approach to
each defendant by abandoning the practice of adopting collective detention

decisions.

During regular weekly visits in the detention units, the judge in charge
of supervision of the conditions that the detained persons live in, to pay
special attention to the vulnerable categories of citizens, as well as those
who are in need of healthcare services. Upon noticing violations of the
rights, the judges carrying out the supervision to inform the judges from
the previous proceedings about the situation with the detained persons
and the need some of the detainees to be sent outside the detention unit for

medical treatment.

Presumption of innocence

The practice which violates the presumption of innocence by officials and the

media still persists. The courts fail to react to such violations, and in certain

cases they even violate the presumption of innocence themselves, especially

with the decisions stating or extending the measure of detention.

4.

The judges should take action when police officers, public officials and
media violate the presumption of innocence of people for whom there is an

undergoing investigation or court proceeding.

. To put an end to the practice of imposing detention orders containing

phrases which can solely be used in the determining of the sentence, and

not during the investigation or the court proceeding.

Publicity of the court proceedings

The citizens of the Republic of Macedonia have shown very low interest in

attending court proceedings in the role of a public. The public is not informed
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at all about the manner in which they can exercise their right to be present
in courtrooms during court proceedings. The practice of conducting certain
court procedures in inadequate conditions in the judge’s offices still persists.
Most often the camerapersons from the journalists’ teams are allowed to
record/photograph the people present in the courtroom before the start of
the main hearing, but not in the course of the hearing. The public is being
excluded as a rule and without an explanation whenever a protected witness
is testifying. The use of screens to show the scheduled court hearing in the
court, and the regular updating of the hearings on the web-sites of courts is to

be commended.

RECOMMENDATIONS:

6. To introduce the system of “first come, first served”, in all the courtrooms
where there are spatial conditions for presence of the public, and the court
police to provide the citizens with quick and easy access to courtrooms

whenever there are conditions for this.

7. The camerapersons of the journalists’ teams to whom the President of the
Supreme Court of RM has issued permission to record or photograph the
proceedings, to be allowed to record the entire court hearing or part of it,
whereby pinpointing the right to privacy and non-disclosure of personal

data to the participants in the proceedings.

8. In the course of court proceedings where a protected witness participates,
the public, and especially the scholars, to be allowed to be present in the
courtroom, since there is no need to protect the already protected witness
once again. In case of exclusion of the public, a decision to be made

elaborating the reasons for its exclusion.

The right to representation by a legal
representative/attorney

The practice of assigning an ex-officio attorney free of charge, whereby it is

not necessary for the person claiming they have no means to hire an attorney
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of their own choice to prove their claim, is praiseworthy. However, there is no
system for random choice of an attorney ex officio which brings into question
the excessive freedom of the court when deciding which attorney from the
internal list shall be assigned. The judges fail to replace the ex officio attorney,
even when it is obvious that he/she is passive and is representing his/her

client ineffectively.

RECOMMENDATIONS:

9. To develop a system for random choice of ex officio attorneys and integrate
that system with the existing Automated Court Case Management
Information System (ACCMIS).

10.Whenever the judges notice that the ex officio attorney is passive, does not
represent the interests of the client or conducts the defense ineffectively, to

assign a new ex officio attorney.

The right to an independent, impartial
and competent court

No equitable representation of judges - representatives of minority
communities has yet been carried out in Macedonia. Some judges have a
varying attitude towards the different participants in the proceedings, whereby
increased closeness with prosecutors and privileged status of the older and
more experienced lawyers has been observed. The practice of judges or lay
judges leaving the courtroom during the main hearing or trial has also been

observed.

RECOMMENDATIONS:

11. The courts to adopt a program for future employment of judges - members

of the minority communities in the country.

12.The judges to take a neutral stance and provide equal treatment to all the

participants in the procedure, regardless of their profession and experience.
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To put an end to the practice of judges or lay judges leaving the courtroom

in the course of the court proceeding.

Equality of arms and burden of proof

The judges fail to react when representatives of the prosecution expect and
demand from the defendants to prove themselves that they are not guilty. The
court proceedings in discrimination is being determined and treated in the
same way as the other civil procedures. Due to the sensitive nature of the cases,
and due to the fact that in most of the cases the persons discriminated against
do not dispose of the information and data that only the sued possesses. Such
evidence, data, or statements of the sued are of particular importance in the
process of proving whether discrimination had occurred or not in the specific
case, and may be provided solely if the sued proves that no discrimination had

occurred in the specific case.

RECOMMENDATIONS:

13.The judges and prosecutors to comply with the principle ei incumbit
probatio qui dicit, non qui negat, meaning the burden of proof to be upon

the one who claims, and not the one who denies.

14.To provide audio-video technology which would make it possible to record
all the court proceedings, whereby the court, the prosecution, the plaintiffs
and the sued will have realistic insight into the entire course of the court

proceeding.

15.The courts to start applying the institution of shifting the burden of
proof upon the sued in court proceedings seeking protection against

discrimination.

Trial within reasonable time

Given the long duration of some of the monitored cases in the project, as well
as the persistent complaints of the citizens and the decisions that they obtain

from the Supreme Court of the Republic of Macedonia and the European
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Court of Human Rights that recognize the violation of the right to trial within
reasonable time and specify compensation for the damage, it can be concluded
that there is inefficiency in the work of courts. What is particularly worrying is
the fact that no one complies with the proceedings prescribed as urgent, both
in the criminal as well as in the civil proceedings, which affect the exercising
of other rights established by the Constitution of the Republic of Macedonia

and international agreements.

RECOMMENDATIONS:

16.To increase the number of professional associates and consistently comply
with the provisions from the procedures which guarantee efficiency in the
work of courts. It is of particular importance that efficiency also naturally

assumes competence.

17.The judges in criminal proceedings to start more frequently making
use of the possibility to issue an order for forceful detention of people
who obviously and without justified reasons fail to respond to the court

suminons.
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ANNEX |

OVERVIEW OF MONITORED COURT PROCEEDINGS
CA - Court of Appeal, PC - Primary Court

COMPETENT
Number. COURT GROUNDS/CRIMINAL ACT
Lj.B. .
1 KJZH.no.-2114/13 CA Skopje Art.123 from the CC, Murder
JV. . .
2 KOKZH.no.9/14 CA Skopje Art.279 from the CC, Tax evasion
M. V. . S
3 K-432/13 PC Bitola Art.130 from the CC, Physical injury
4 Sl PC Bitola Art.237 from the CC, Brigandage
K-490/12 : » Brigandag
5 1.S. PC Veles Art.143 from the CC, Harassment at the
K.no.161/14 workplace
6 Al PC Gostivar Art.186 from the CC, Rape
K-534/13 : !
A.A. and others . s
7 RO 121/13 PC Gostivar Art. 3and 6 para.1 Discrimination
8 \égl:}gg%;);gfgs PC Gostivar Art. 3 and 6 para.1 Discrimination
9 E(')B..no.71/2014 PC K. Palanka Art.367 from the CC, Providing false statement
TF. .
10 K.n0.35/2009 PC Kochani Art.247 from the CC, Fraud
1 A.G. and others PC Kumanovo Art.382 from the CC, Preventing an official in
K.n0.906/13 performing official duties
R.Z. . .
12 PO 118/13 PC Ohrid Mobbing
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Number. CASE COMPETENT GROUNDS/CRIMINAL ACT

COURT

A.D. and others

13 KOK.n0.80/12 PC Skopje 1 Art.123 from the CC, Murder

T.K. and others . .
14 KOK.no.51/13 PC Skopje 1 Art.353 from the CC, Misconduct

V.L. and others . .
15 KOK.no.8/08 PC Skopje 1 Art.279 from the CC, Tax evasion

D.S. and others . .
16 KOK.no.10/14 PC Skopje 1 Art.279 from the CC, Tax evasion

M.E. and others . .
17 KOK.no.107/13 PC Skopje 1 Art.316 from the CC, Espionage
ol PC Skopje 1 Art.353 from the CC, Misconduct

K.no.23/14 P : ’

G.M. and others . Art.137 from the CC, Violation of the equality of
1 K.no.1644/13 RCSKopjeil citizens

SM.v. JK. . Art.6 para.l from the Law on Civil Liability for
A P4-30/13a RCSkopjel2 Defamation and Libel

ZL. . .
21 RO no.179/14 PC Skopje 2 Mobbing
22 G PC Skopje 2 Art.40 og Law on family, divorce

P2-1270/12 ’ ’
B LS PC Skopje 2 Mobbing

PO 215/14

N.G.v. 3.3. . Art.6 para.l from the Law on Civil Liability for
24 74214 PC Skopje 2 Defamation and Libel

Zh.T. . Art.6 para.l from the Law on Civil Liability for
B prog/13A PC Skopje 2 Defamation and Libel

G. against Z.S. . Art.6 para.l from the Law on Civil Liability for
2 pa90/13A PC Skopje 2 Defamation and Libel

D.S. . .
27 K.no.1506/14 PC Skopje 2 Art.279 from the CC, Tax evasion

AZh . Art.241 op LEP,
28 VPP 2/12 PC Skopje 2 Compensation for expropriated estate

V.H. and others Art.162 from the CC, Bribery during elections
2 K.n0.366/13 P i and voting

AlJ. Art.133 from the CC, Threatening with a
=0 K.n0.814/13 PE T dangerous weapon in a fight or quarrel

TOTAL NUMBER OF MONITORED HEARINGS: 105
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ANNEX I

STATISTICS

Graph no. 1: Monitored court cases by area
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Graph no. 2: Monitored cases by court
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Graph no. 3: Monitored cases by grounds or criminal act
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